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ADMINISTRATION OF JUSTICE IN| 
NEW YORK. 


Speech of Mr Verplanck. 


We have read with much pleasure the | 
speech of the Hon. Gulian C. Verplanck, re- | 
cently delivered in the senate of New-York, | 
when in committee of the whole, on the sev- | 
eral bills and resolutions for the amendment 
of the law and the reform of the judiciary 
system. We are at a loss which most to ad- 
mire, the general soundness of the views pre- 
sented by Mr Verplanck, or the spirit and 
temper with which he urges a thorough reform 
in long existing abuses, and the eloquent | 
manner in which he expresses himself, estab- 
lishing every position with a depth of rea- 
soning evincing a profound knowledge of the 
law, and illustrating his subject in the hap- 
piest manner by classical allusions. 

We regret, that we are unable to present 
the whole of this admirable speech to our 
readers, but the little space we are able to 
devote to'miscellaneous matter, enables us 
to give only a meagre outline, with a few | 
extracts. 

Mr Verplanck, in the first place, expresses 
but little confidence in the bill before the 
senate, or any bill that would emanate from 
the judiciary committee, considering them all 
as the mere hap-hazard patching up of a sys- 
tem which needs a much more thorough and 
radical reform ; and he contrasts the manner 
in which the great legal reform in England 
was conducted, with the means adopted in 
New York. “It was not the mere opinion 
of my lord chancellor and a committee of 
the house of lords or commons upon which 
they were content to act, but examinations 
were instituted by commissioners appointed 
by the crown, and by committees of the two 
houses of parliament. All the knowledge, 
the experience, the sagacity, as well as the 
talent, the learning and ability, whether pro- 
fessional or theoretical, of England, were put 
in requisition. Chancellors and ex-chancel- 
lors, equity and common lawyers, and civili- 
ans, attorneys and bankers, money-borrowers 
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and money lenders, philosophers and brokers, 
every one who had knowledge or experience, 
or even ingenious theory to communicate, 
contributed his evidence ; and it was upon 
this mass of information that the legal reform, 
which was begun in England and is still go- 
ing on, was founded. All this, and more 
and better we might get here—better cer- 
tainly for our purposes, and perhaps better in 
itself. We have an intelligent business 
population who understand the workings of 
our law, especially as it presses upon them- 
selves. We have a bar, less learned, indeed, 
upon the particular subdivisions of the pro- 
fession than that of England, but in general 
ability and sagacity and knowledge, not in- 
ferior to any in the world.” 

He then proceeds to state his views as to 
the judicial organization of the state, and de- 
fends the proposition of Lord Brougham and 
the reforming lawyers in England, as the 
best reform of equity, a court of chancery 
consisting of thjee or more judges, who 
should sit with full equity powers in the first 
instance, each in his own district; and then 
meet together in an equity court to hear ap- 
peals from each other, insisting that there is 
more reason for having several chancellors 
to whom the whole mass of Jaw and evidence 
comes up together, than several judges in the 
supreme court; and referring to the case of 
Evertson v. Booth, (19 John. R. 486.) where the 
decision of one of the ablest and most learn- 
ed chancellors who ever presided in any court, 
was reversed by the court for the correction 
of errors, every judge and all the senators 
but two voting for reversal, on an opinion de- 
livered by Chief Justice Spencer, which af- 
firmed the whole of the chancellor’s law, af- 
firmed his views as to the most of the facts, 
and yet reversed his decision from an over- 
sight as to a single fact—the value of cer- 
tain mortgaged property. 

He also recommends measures to be taken 
to guard against the gross incompetency of 
chancellors. On this subject, he says:— 


“T think it is but a bad imitation of the 
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English system to decorate the office of chan- 
cellor with such a share of patronage as may 
tempt him to use it to provide for friends and 
dependents, In England the whole _politi- 
cal system favors such a state of things. 
Therefore it is that the present Lord Ellen- 
borough and the present Lord Kenyon hold 
lucrative clerkships in the courts where their 
fathers and grandfathers presided. Thus it 
is, that for the last half century the officers 
of chancery have swarmed with Bathursts 
and Yorks and Scotts, placed there by fathers 
and ancles and grandfathers, successive 
lord chancellors, wisely provident of the 
comforts and prosperity of their own families. 
Such things should not be here, and such pat- 
ronage is more safely dispersed among three 
or four than given toone. Again, in looking 
to the future, is it not well to guard not only 
against the evils arising from the inconsist- 
ency of a single chancellor, but the abuses 
which may arise from the corruption of a sin- 
gle chancellor. Consider the immense pe- 
cuniary interests upon which he is to adju- 
dicate—look at that vast discretionary pow- 
er he necessarily has—arising from the 
causes that I have just specified—his decid- 
ing singly and at once upon the law and fact, 
mixed up in complicated causes. Look too, 
at the immense sums of money paid into the 
court and remaining there for years—sums 
already amounting to nore than a million 
and a half, but which, with the growth of our 
atate in wealth and population, must swell, 
as in England, to an enormous amount. We 
had last year a report from the registers of 
the moneys in their bands. Inthat table will 
be found sums frem a few hundred, up toa 
hundred thousand dallars. Many of these sums 
had been there for ten, fifteen, aye, twenty 
years. One column is for the names of the 
persons to whom the several sums belong— 
among these are some few names of actual 
and living persons, the rest are ‘unknown— 
unknown—unknown,’ for page after page— 
the last sad memorials of some former suit- 
ors of the court, like those mysterious relics 
of long-past generations in the rock-hewn 
city of Petra,so graphically described by our 
adventurous young countryman, whose enter- 
prise has carried him beyond the bounds of 
prophetic interdiction to that city, through 
which no man is hereafter to pass, and where 
nought is visible but the remains of men once 
busy, active and ardent as ourselves, but 





whose lives and memory have passed away 
forever, and whose very names and language 
are alike *‘ unknown—unknown—unknown"’ 

“Over all these and much larger sums, 
our single chancellor has and must have, ei- 
ther directly or indirectly, a perfect control, 
Is it not, then, the part ofa sound republican 
jealousy to guard against even the possibili- 
ty of the abuse of such a trust—especially if 
united with others? It may sound extrava- 
gant—it may appear a wild and incredible 
supposition—to imagine corruption or a 
breach of faithin achancellor. Yet the his. 
tory of equity itself will teach us another 
lesson. The name of Lord Bacon will occur 
to you all; but I will not speak of him. 
Though the satirist has branded him as 
the 

‘ Greatest, wisest, meanest of mankind,’ 


yet kindred talent has found a defence, or at 
least an apology for his fall, which every 
generous mind would willingly receive. 
And if it were not so, yet science and philos- 
ophy have thrown a halo of glory around his 
name too bright to allow us to look steadily 
upon the spots by which it is dimmed. | 
will take a much nore modern instance; one 
which occurred during the period of our pres- 
ent manners. In reading a recent opinion of 
Lord Brougham, in which he overrules the 
decision of one of his modern predecessors, 
in setting aside his authority, he speaks of 
him as a chancellor, learned indeed, and re- 
spectable, but not to be named with the great 
lights of equity, with “ Finch, with Parker, 
and with Hardwicke.” These are the three 
great names that Lord Brougham selects as 
far pre-eminent among the long and illustri- 
ous line of English Chancellors, from Claren- 
don and Somers down to Thurlow and Eldon. 
Finch, Lord Nottingham, deserves that proud 
pre-eminence by having formed and moulded 
the equity of England, its powers and its 
practice into their present shape. Lord 
Hardwicke is still more illustrious, for adopt- 
ing and applying that system with admirable 
wisdom to the necessities of commerce, the 
uses of modern life, and to the complicated 
affairs of a busy and opulent people. The 
only third great name in English equity wor- 
thy, in Lord Brougham’s opinion, to be rank- 
ed with those two great men, was Parker, 
Earl of Macclesfield! What was his histo- 
ry? He presided in chancery for eight 
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years with the highest judicial reputation, 
and the reports of Peere Williams which con- 
tain his decisions, still hold an honored rank 
' in every lawyer’s library. I may add, that, 
| like Lord Bacon, he united scientific to legal 
fame, which he earned by distinguished 
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mathematical and astronomical attainments. 
: «Vast sums of money were then as now 
- accumulated in chancery, in the hands of the 

officers of his court. At the period of his 
_ highest judicial glory, there passed over the 
' land that memorable tornado of speculation 
_ known as the South Sea bubble. One of 
the officers of the court of chancery had em- 
barked largely in those speculations; he 
' failed and fled. Strange rumors of defalca- 
_ tions arose, even implicating the character of 

the lord chancellor. A parliamentry in- 
» quiry was moved, and those rumors and sus- 
» picions proved but too well founded. It was 
- ascertained that an enormous defalcation had 
‘ taken place in the equity fund, and it was 
| traced distinctly to the lord chancellor ; 
} perhaps directly in the abuse of funds for his 
own purposes, certainly in the sale of offices 
to men who did abuse their trusts. Parlia- 
ment passed votes of censure, and inflicted a 
heavy fine. The lord chancellor was dis- 
missed from office; degraded, ruined and 
disgraced. The great moralist has selected 
the old age of Marlborough and Swift as the 
most striking examples of the mutability of 
human greatness, and the vanity of human 
wishes. 
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‘From Marlhorouzh’s eyes the tears of dotage flow, 

And Swilt expires a driveller and a show.’ 

“But the old age of Macclesfield affords a 
still deeper moral. From the height of pro- 
fessional honor, dignity, power and wealth, 
he was driven from the woolsack—he felt 
himself to be the disgrace of the bench, the 
derision of the bar and the scorn of the peo- 
ple. His last few years were those of bitter 
sorrow, of mortification, shame and anguish— 
it is said also and it may be hoped, of deep 
penitence and fervent prayer.” 

In his remarks upon the organization of 
the supreme and circuit courts, Mr Verplanck 
complains of the plan of shutting up the 
judzes of the supreme court to hear and de- 
cide law arguments and nothing more ; leav- 
ing the circuits for jury trials to inferior judg- 
es, confined to their own districts. This, 
says he, is a deviation from thut old usage 


| of the common Jaw, which has worked ad- 
_mirably well for ages in England, in this 
| State, in other states, and in the supreme 
| court ofthe United States. It is in direct 
| opposition to the theory of the trial by jury, 
'a theory founded in much wisdom—that the 
| fact should be tried by a jury from the vicin- 
| ity, conversant with the habits, opinions and 
| character of the people —and that the law 
should be laid down, or the degree of punish- 
ment meted out by a judge separated, as far 
as possible from local prejudices, and above 
'all, from personal feelings. To this systeim 
he attributes the fact that the circuit judges 
are often incompetent, and that these judi- 
cial offices literally go a begging, often being 
offered to and rejected by half the bar of the 
dominant political faith—in a whole senate 
district. On this point he refers to the re- 
port of the judiciary committee of the assem- 
bly of 1838, of which D. B. Ogden, Esq. was 
chairman. They say; “we can never have 
an able bench in the supreme court, unless 
the judges are compelled to hold courts for 
| the trial of causes. In the language of the 
| commissioners, the system of compelling the 
judges to hold courts off nisi prius, keeps the 
judges familiar with the whole course of le- 
gal proceedings from their commencement 
to their termination in judgment, In the 
trial of causes, their minds are kept in con- 
| stant activity; they are called upon for 
prompt application of their legal Jearning in 
| deciding the questions of evidence, or more 
| general questions of law which are constant- 
| ly arising in the progress of a cause. Their 
acuteness and power of discrimination are 
| improved by constant exercise, and the prin- 
ciples of law which they are called upon to 
apply, become by that very process more 
deeply impressed upon their minds; when 
sitting in bank they listen to the arguments 


| of able counsel, and in cases of difficulty 
| and importance they take time to consider 
| and analyze those arguments, and to examine 
| the authorities which are cited in their sup- 
po 

| Mr Verplanck contends strenuously for 
removing the constitutional incapacity of 


| judges at the age of sixty. His remarks on 








| this subject are worthy of attention : 
| «There is yet another point which has not 


| 


‘attracted much public attention,on which I 


| must confess I lay great stress. 


It is the re- 
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moval of the constitutional incapacity of our 
judges at the age of sixty. I therefore pro- 
pose, instead of restriction, to place the con- 
stitutional term at the old scriptural point, of 
three score years and ten. The present pro- 
vision I regard as a standing libel upon our 
climate, our habits and our nation. I believe 
the history of its adoption in our country is 
this. We were plagued before the revolu- 
tion with one or two good-for-nothing old 
barristers, sent out from England to be pro- 
vided for, who never were fit for judges, and 
who of course grew stupider as they grew 
older. One judge Horsmanden, who presided 
in our colonial court just before the revolu- 
tion, was of this cast; and our new constitu- 
tion was framed by young lawyers, (for such 
then were John Jay and Robert R. Livings- 
ton,) who had groaned under his venerable 
dulness, Perhaps, too, the habits of former 
generations were not as favorable to longev- 
ity, and the preservation of a sound mind in 
a sound body to mature old age, as those of 
the present. It is certain that the improve- 
ment of modern life in habits, in diet, in ven-; 
tilation and police of cities, in the stience of 
medicine, have al] tended very much to the 
prolongation of the period of active, healthy 
and useful life. It may sound oddly to refer 
to the authority of Shakspeare in an argu- 
ment on legal reform; yet he affords some 
curious evidence of this truth, Everybody 
recollects in his historical plays the descrip- 
tion of old John of Gaunt, as “ time-honored 
Lancaster ;” and his son Henry the Fourth 
is also represented as an old man at the pe- 
riod of the fight of Shrewsbury, Now the 
commentators have pointed this out as an 
historical error in the dramatist; John of | 
Gaunt being at that time not much above 45, 
and the venerable Henry IV. some years 
younger. But Holinshed and the old chron- 
icles use precisely the same language; and 
the solution given of it by the best English 
antiquaries is, that the mode of life of those 
steel-clad warriors, mixed of alternate hard- 
ship and wild excess, without the slightest 
attention to any habits of cleanliness either 
in their persons or their houses, with the to- 
tal absence of all surgical or medical skill to 
relieve the most ordinary malady or the 
slightest hurt, broke them down at a compar- 
ative earlyage. They were old men, ‘time- 
honored patriachs,’ at an age when a modern 





English barrister is often called ‘a rising 


young man.’ Again, at a later period, you 
see the English poets and literary men be. 
fore the last hundred years breaking down 
and dying off under fifty. 

“In the present generation it is far other. 
wise. We have seen Marshall here, and 
Lord Eldon in England, presiding with the 
ability of their best days, long after the age 
of seventy. So Lord Stowell after eighty 
presided in the admiralty courts with all the 
ability of his prime, delivering opinions in 
which the exquisite but not unstudied graces 
of his style gave to the profoundest learning 
and the subtlest logic all the effect of a sim- 
ple and unpremeditated statement of obvious 
truth. That the same change has taken 
place in our own state of society is obvious 
to any one who looks about him, In every 
district of the state you will find lawyers, 
such as Jay, Emmet, Cady, who are the 
very men you would select for your judges 
if it were not for this constitutional disability. 
We have been anxioas in our new constitu- 
tion to guard our judges from the influence 
of political ambition. This part of human 
life which we have excluded from our courts, 
is most likely to give us men whose dreains 
of ambition are over, and whose passions and 
prejudices have cooled. Besides, the exten- 
sion of this term would give the chance of 
greater professional learning, and consequent- 
ly, I think, of greater despatch of business. 


It is true there is nothing in the law;that the | 
industry of a young judge may not master, | 


but all this requires time to make up for the 
readiness and familiarity conferred by twenty 
years of study and practice. The best guard 
against the incompetency of dotage, disease 
or dulness, is a power of removal, so guard- 
ed as not to subject the bench to the mere 
fluctuations of party. This would probably 
be obtained by making the judges subject to 
removal by a concurrent vote of three-fourths 
of all the members elected to both houses; a 
degree of unanimity, which, except in rare 
and disastrous instances, could hardly occur 
on a vote for removal on pure party grounds.” 

We extract the whole of the concluding 
portion of this speech. Mr Verplanck is 
speaking of the necessity of restricting the 
jurisdiction of the court of chancery. 

“The common law with its juries and its 
sittings in bank has worked well and satis- 
factorily in England for two hundred years 
or more. It has worked well in the main in 
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almost every state in the Union, and in the | hes necessity of such interference. I would 
courts of the United States. Equity, as a imitate the wisdom of Mansfield, ‘led by 
separate system, can hardly be said to have | h's light, and by his wisdom wise,’ and en- 
worked well any where. Its uncertainty, its | graft, either by decision or legislation, all of 
immense powers, and still more, its delays | purer equity that chancery can boast of, up- 
and expenses, have always been a subject “4 on the sound stock of our old fashioned law. 
public complaint. Its mode of taking testi- | I would gather from the opinions of our own 
mony has been pronounced by high profes- | lawyers and the experience of other states, 
sional authority to be the ‘very worst ever | | the best mode of enlarging the forms and 
devised ; dilatory, expensive, and opening a | powers of the common law so as best to ena- 
door to the grossest perjuries’ and the vilest | ble it to attain its own ends without the aid 
frauds, The jurisdiction of equity has | of chancery. 
grown up to supply the defects of the com- | J have already mentioned some of those 
mon law. Its advantages are, that its pow- means, recommended too by very high legal 
ers aré great and undefined—its process | authority, as to bills of discovery and cred- 
strict and searching. So, too, are those of | itors’ bills. In some of the states of the 
an arbitrary judge of a half-civilized coun- | Union, I understand, one of the duties of 
try, a Mandarin or a Cadi. I do not assimi- | | equity, that of compelling a specific per- 
late the actual administration of equity to| formance, considered here quite peculiar to 
that of Turkish or Chinese judges; but the | chancery, is obtained through the medium of 
difference is not in the principle, but is caused | ordinary legal forms, by means of a verdict 
only by the general character of our times | under the direction of the court for large 
and country, by the authority of precedent, | conditional damages, the plaintiff stipulating 
the supervision of public opinion and the | to release them upon performance of the con- 
bar, and the right of appeal to a higher tribu- | tract according to the finding of the jury and 
nal. the decision of the court, This is said to 
“Its jurisdiction is in derogation of our | operate well in practice, and to combine the 
general law. It is avowedly founded upon | | equitable principle with the superior prompt- 
the necessily of granting relief when the | ness andsimplicity of commonlaw. Wheth- 
parties cannot find relief elsewhere. But! er it be so or not, it is at least worth inqui- 
from the inherent expenses of the court, it | ring into. 
grants relief only to those who can afford to| “Again, questions of account and of part- 
pay liberally for it. This should not be so. | nership are claimed as the peculiar province 
The powers of our ordinary courts, even the | of chancery: and on these grounds alone, 
humblest of them, ought to be made as effi- | hundreds of suits at common law are often 
cient as possible, consistently with the prin- | arrested, and large and complicated commer- 
ciples on which they are founded. In most cial affairs are taken out of the hands of 
of the states of the Union, many cf the most | their best managers and turned into those of 
important purposes for which a court of equity | a receiver. I will not deny the necessity of 
is here thought essential, are well discharged, | such an interference occasionally, and of the 
a great deal more rapidly and much more | propriety of having a court where, in extreme 
cheaply, by the ordinary common law tribu- | cases, such remedies may be found. But the 
nals. It seems to me to be our duty to imi- | ordinary use of such means is becoming a 
tate this example, and to give to that law} subject of general and just complaint. To 
and those courts, which must after all regu- | lessen this, little more would seem to be ne- 
late the great mass of business and inter- | cessary, than a judicious extension of the 
course between men, all the perfection and | powers of arbitration and reference, both of 
efficiency of which they are capable. On| them part and parcel of the ancient common 
the other hand, if, in extraordinary, though | law. And to this I may add, on the highest 
numerous cases, the powers of a separate | authority, a practical recurrence to the dis- 
court of equity are necessary, (and so I el-! used action of account, already recognised 
low them to be in a wealthy and commercial | in our statutes, and which seems to require 
community,) I would restrict those powers, being made more efficient in order to carry 
great and undefined, and in some sense arbi- | out the intention of the revisors. I quote 
trary, as they must be, to the limit of abso-' the words of Chancellor Kent: ‘auditors in 
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account have all requisite powers, for they 
can compel parties to be examined under 
oath, and I have not been able te devise any 
good reason why that action has fallen into 
disuse.’ Again, in another place, ‘chancery 
has no better method of adjusting accounts 
than that by references in a common law 
court.’ And yet again, in another case he 
expresses the opinion, that ‘ assumpsit might 
be extended so as to carry into effect the 
general power of settling accounts.’ (Sec 
11J.Ch. R. 361; 2 Caines’ Cases in Error, 
352.) 

« Now if all this or much of it can be ef- 
fected through the ordinary tribunals of the 
land, the suitor should never be driven, with- 
out absolute necessity, to seek relief in 
another and peculiar court, where the ex- 
penses of litigation are always much great- 
er, where the mode of taking testimony is 
dilatory, vexations, and bad, and where the 
decisions are subject to greater chances of 
doubt and uncertainty. The sagacity and 
common sense of Oliver Cromwell perceived 
and for a time checked similar evils in his 
day. ‘The difficulties of our chancery,’ 
said he, ‘have been cured by providing that 


most of the causes brought there should be | 


tried, as freemen love them to be tried, by 
the courts and jurors of common law.’ It is 
an example worthy of all honor and of imi- 
tation. 

“ Let the court of chancery then be rigidly 
restricted to the rule which itself lays down 
in words, though constantly transgresses in 
practice, of granting relief only where par- 
ties are remediless at common law. There 
may still be ample business for three or even 
four chancellors, and the powers of equity 
will be exerted beneficially, because neces- 


sarily; safely and uniformly, because not | 


subject to the errors, oversights, or caprices 
of any single mind. There are cases involv- 
ing complicated inquiries and investigations, 
and numerous parties, which cannot be well 
presented in a distinct and intelligible shape 
before a jury. ‘There are cases where great 
injuries and injustice can be prevented only 
by the use of the high and strong preroga- 
tive of injunction. There are questions of 
trust and fraud, which to be satisfactorily in- 
vestigated and correctly decided, seem to re- 
quire the high and peculiar prerogatives of 
that court. But all those powers should be 


remedies only. ‘They should be applied as 
the potent medicines of our jurisprudence, 
not used as its daily food. They are the 
opium and calomel, the most powerful pre. 
scriptions of the law ; unhappy is the patient 
who turns them from their true use, and takes 
the calomel and opium for his daily aliment, 
The restriction of the application of the 
powers of the courts of equity is becoming 
daily more presssing. Its habitual jurisdic. 
tion has increased and is every day in. 
creasing. Look at the cases that come up 
to this body, sitting as part of the court for 
the correction of errors on appeals from 
chancery. Some of them were questions 
which our statute law has expressly said 
shonld be deemed questions of fact and not 
of law, and evidently intended should be de- 
cided by a jury; others were cases of the 
old law of real property, such as in former 
days could only have come upon an eject. 
ment or a writ of right. If Edward Hyde, 
Lord Clarendon, at once the first law officer 
and Prime Minister of England, 


‘ By Kings protected, and to Kings allied’— 








Ay, or Lord Somers, with all the glory of 
the revolution, or Talbot or Cowper, had for 
/a moment entertained jurisdiction on such 
‘causes as Reuben Hyde Walworth takes 
| cognizance of as a matter of course, what an 
insurrection would it have occasioned in 
| Westminster Hall. The King’s Bench 
| would have lifted up its voice unto the Con- 

mon Pleas. The whole corps of judges and 
sergeants and barristers would have been 
| mustered to repeal the inroad on the territory 
/of the common law. Articles of impeach- 
ment would have been moved in Parliament, 
and the presumptuous Xerxes of the courts 
would have shared the fate of his Persian 
prototype, and been driven back from the ter- 
ritory he had invaded, un-gowned, un-wigged 
and un-chancellored. 

“ But I ask no violent reformation. I ask 
only for the practical amelioration of the or- 
dinary law of the land, and that will render 
unnecessary the too frequent use or rather 
abuse of power foreign to its character, and 
marring its simplicity and efficiency. 

«Among these ameliorations, I cannot pass 
over that of the amendment of the body of 
the law itself. This is a question not, in- 
deed, presented in any of the bills before us. 








regarded as they were of old, as occasional 


I shall touch upon it briefly, and only be- 
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cause it has been introduced in the debate, | this debate some memoranda to that effect ; 
| believe, then, that much may he done by | but within a day or two, I have found most 
statutory enactment, in improving and settling | of my opinions, formed chiefly years ago, an- 
much of the law in daily use, which is nev- | ticipated in their expression and supported 
ertheless obscure or doubtful from contradic- | and explained far better than I could hope 
tory usages and conflicting authorities. Our | to do, in a report on the codification of the 
own Revised Statutes have shown us that a| common law, made not long ago to the le- 
good deal can be done in this way. ‘lhe au- | gislature of Massachusetts, by Judge Story 
thoritative definition they have given to the| and his associate commissioners, I have 
single word Grant, for instance, has done | only to say, that I think that all such enact- 
much to simplify and give certainty to all | ments, whether in affirmance, in explanation, 
deeds of real estate. In the same manner | or in amendment of the common law, must 
much of that part of commercial law which | still recognise its general authority. 
now depends upon doubtful and contradicto-| “The distinguished senator (Col Young) 
ry usage, might be authoritatively settled, as | who has advocated so strenuously the adop- 
bas been done in the French codes in rela-| tion of the new English rules of special 
tion to commercial paper, bills of lading, and | pleading, has yet almost in the same breath 
all those parts of the laws of insurance which denounced our whole body of precedents and 
Fare positive and arbitrary. I should be will- | authorities found in decided cases. He is 
ing to go further. Without hoping to reduce | willing to sweep away the whole of thein at 
the whole body of our law to a written code, | once, and supply their place by a code like 
| believe much might be gained, by embody- | that of the civil law, or those which illustrate 
ing, in brief declaratory rules, many of the | the name Napoleon. Far from us be such 
principles of the law now to be ascertained | amendment of our law. The authority of 
only by consultation of cases or elementary | decided cases is a peculiar excellence of our 
treatises. The main inducement of this} law, not to be found to the same extent or 
would be, not the vain hope of preventing | with the same beneficial result in any other. 
litigation in doubtful cases of the application | It is the best check to litigation ; for the law 
of principles, or to take the place of authori- | of any case arising in actual life, can be as- 
ties and precedents, but the placing a ready | certained with fir more precision by compar- 
and perspicuous rule of action and decision | ison with cases, than by reference to the 
as to the common and simple affairs of life, | words of a legal rule. It is the best safe- 
within reach of the people, and of the hum- | guard against the arbitrary or capricious de- 
blest local courts of justice. Then again, | cision of judges; for no matter how clear 
where the decisions are now in collision so | you attempt to make the words of a provision, 
faras to make the more general and govern- | the interpretation of language (if there be 
ing rule doubtful and obscure in application, | external means of fixing that interpretation) 
the principles hereafter to prevail, might be | furnishes a vast latitude to the judge in ap- 
declared and settled in the same way. Such | plying the law to any state of facts. But 
doubts, such contests of authorities, there are | in our law, to borrow the language of Mac- 
in parts of the law in daily requisition. They | intosh, ‘a succession of wise men through a 
exist more or less in the law of sales, warran- | long course of years, has withdrawn every 
ties, contracts, bailment, agency, and in va- | case as it arose from the dangerous power of 
rious conflicts between the equal equitable | discretion, and submitted it to inflexible rules.’ 
rights of innocent parties suffering under the | Any body of legal rules, unsupported and un- 
| wrong doing of a third party. ‘There the | explained by the recorded examples of ad- 
true rule might, I think, be wisely selected judged cases, must, of necessity, be doubtful, 
and declared by law. There are, I believe, | and subject to various interpretation, on ac- 
other points sufficiently well settled in them- | count of the imperfection of human language 
selves, yet deviating from and throwing | and the inability of words to convey moral 
doubt upon more general rules, the authority | ideas in a sense so fixed and definite, as not 
and limitation of which it would be well toto admit of various meanings when a new 
settle, | case occurs. Look, for instance at our own 
“I should be tempted to enlarge on this | statute law and constitutional law. How sel- 
head, and had on my notes with reference to | dom is the sense undoubted, until usage and 
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precedent have fixed it. Recollect the very 
last clause on which we sat with the judges 
in our appellate character—when our court, 
(professional and unprofessional members,) 
were equally divided on the meaning of our 
own Revised Statutes of 1830, as to fraudu- 
lent conveyances of personal property—upon 
which the two equity courts through which 
the cause passed before it reached us, had 
taken opposite views. Again, such a code 
must be imperfect, and leave much to waver- 
ing judicial conjecture and caprice, because 
no human wisdom can foresee a hundredth 
part of the varieties of cases which will arise 
in the multiform affairs of life. Such expe- 
rience shows to be the character of the whole 
body of written law, unless so far as authori- 
ties and decisions explain, settle and fix its 
rules. 


« All systems of just and scientific law fit- | 


ted for the purposes of a civilized and opulent 
community, must also be formed in this way, 
or they are useless. 
France were not excogitated theoretically, 
They aze 


prior decisions and authorities. 


tions, to the consideration of ordinary |if: 
and things as they exist really and indivi. 
nally. 

“ On the continent of Europe, former deci. 
sions, though used as a material for legisla. 
tion, have not the same high authority anj 
binding force as with us, and the jurisprv. 
| dence accordingly, however beautiful in jt; 
arrangement, and logical in its forms, be. 
comes vague and uncertain in_ practice, 
Prussia has her Frederician code, formed 
under the great Frederick, administered }; 
judges eminently learned and laborious, to, 
worthy and truth-telling people ; yet conti. 
nental lawyers have told us, (Meyer does s, 
and Moser, if I recollect rightly,) that there 
is no nation in Europe where the Jaw in an 
_given case is more uncertain, or any suit 
‘more doubtful in the decision. 

“If De Tocqueville and the foreign tn- 
_vellers quoted with so much approbation ir 
this debate by our distinguished senator (\r 





The admired codes of | Young,) who have sneered at the respect for 


| precedents here and in England, had under. 
without the use of former knowledge or of stoo/ their effect, they would have returned 


home, not to scoff, but to labor to engraft 


nothing more than the authoritative digest of | similar use in their own codes. 


the best parts of the old Jaws of France and 


“ For our own parts, the idea of throwing 


of the Roman law, the materials collected by | away our whole body of adjudicated cases 
a long succession of lawyers and judges. not to be tolerated for a moment, even in p2- 


The Roman civil law itself was mainly a di- 
gest of the Responsa prudentum, of the de- 
cisions of magistrates and jurisconsults for 
eight hundred years. Indeed, Sir W. Jones 
defines it to be ‘nothing more than the col- 
lection of the opinions of Roman judges and 
lawyers.’ Therefore it is, that the opinions 
of Servius Sulpicius, the friend and corres- 


{ 





'radox or theory. We may fix by enactment 
what is floating and uncertain—we may ex. 
punge whatever is contradictory to the wiser 
rule—we may improve what is imperfect— 
we may amend what is defective—we may 
repeal whatever is obsolete or unsuited tv 
our country and our times—but we must not 


we cannot even dream of casting away tle | 


pondent of Cicero, in the last years of the | rich inheritance of decided cases, whic! 
Roman Republic, is still authority at Paris | teach the meaning of words by the example 
and New Orleans; and the adjudications of | of things; which serve as the best deposi. 
Ulpian and Papinian, judges under the Ro- | tory of the law, as well as its most perspict- 


man [Emperors sixteen centuries ago, have 
influenced the judgments of our own court 
for the correction of errors. 


| 


ous commentary ; which provide certain rules 
for the settlement of a thousand cases thet 


Thus it is that no human foresight could have comprehende: 


every rational and cultivated jurisprudence is | in general provisions, and which take the lar 
‘the gathered wisdom of a thousand years,’ | of the land and the interest of parties, as fir 
and in proportion as that wisdom of experi- | as human prudence can do so, out of tle 
ence is neglected, the laws become more un- | reach of the caprice, the prejudices, and the 
certain in their interpretation, and more ar- | arbitrary discretion of courts. 


bitrary in their application. 


Besides, the | 


“T have now laid before the senate tie 


use of decided cases does much to prevent | heads of my own views as to legal and ju: 
the law from being overrun by verbal logic | cial reform, and the reasons for them ti! 


and by refined deductions and general terms. | most impress my own mind. 
Actual cases call back the mind from abstrac- | sire to touch on many points without qui 
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—— 


wearying out your patience, I have been led 
to sum them up in a very imperfect sketch 
without that evidence and proof which every 
single point of such an argument demands 
and deserves, So far as these views and 
proposals are justified by authority and expe- 
rience, | ask for them the consideration they 
deserve. So far as they may be my own 
private theories, they are probably no better 
than those which we have from other quar- 
ters, though I should hope not worse. I am 


far from stating any of them positively or | 


dogmatically, as the certain and infallible, or 
as the only remedies for those evils of our 
jurisprudence of which the public complain. 


, . | 
I have given them, as seeming to me, after | 


no slight consideration, to be sound and true 
—as in great part supported by evidence and 
authority higher than my own, and as being 
all worthy of serious inquiry. 

“ But in each and every step of legal re- 
formation, I would keep one great principle 
ever before my eyes, It is to do nothing 


prune off its deformities; let us remedy its 
defects, whilst we reverently guard its sub- 
stance. 

“ The wisest and the most efficient reform- 
ers, and those whose works last the longest, 
are they, who, like the framers of our general 
and state constitutions, build on the old foun- 
dations. Their works have not the systema- 
tical beauty of the wholesale reformer, but 
they prove far more convenient for all the 
| varied uses of society. 

« A great German poet, (Schiller,) has em- 
bodied this truth in noble and philosophical 
imagery. The path of mere power to its ob- 
ject, says he, is that of the cannon ball, direct 
and rapid, but destroying everything in its 
/course, and destructive even to the end it 
|reaches. Not so the road of human usages, 
‘which is beaten by the old intercourse of 
| life; that path winds this way and that, 
along the river or around the orchard, and 
securely, though slowly, arrives at last to its 
| destined end. ‘ That,’ says he, ‘is the road 


from mere theory or mere guess ; to be guid- | on which blessings travel.’ 


ed at every step by an enlightened public 
opinion, by experience and evidence of the 


defects of our law at home, or of the advan- | tion. 


tages of any alteration or modification of the 
same system in use elsewhere. 

« Above all, as one not blind to the imper- 
fections of our ancient Jaw, not unwilling to 
amend its errors or defects, yet loving and 
honoring its spirit of freedom, its publicity, 
the republican character of its jury trial, its | 
arbitrations and references, its jealous restric- | 
tion of courts to the province of judges of | 
the law alone, its confining the arbitrary | 
decision of judges even on the law by the | 
authority of precedent, its numerous guards 
for the protection of life and liberty—and | 
why should I not also add, its magnificent | 
and instructive learning, quaint and strange, 
though some of it may be—above all, krow- | 
ing this law to be, in its main and substantial 
parts, consonant to the usages and habits of 
the mass of our people, and wrought into our 
constitutions, statutes, customs, usages, opin- 
ions, and very language—I would carefully 
and zealously preserve it as the ground-work 
of all improvements. 

“Spartam nactus, hanc orna. This was 
the law of our forefathers; under this we | 
ourselves were born and bred. It is suscep- | 
tible of indefinite improvement without losing 
its substantial excellencies, Let us then | 


6 





“The same general truth may be often 
/seen exemplified in our republican legisla- 
There is a legislation, altering, reform- 
ing, innovating; but all upon deliberate 
investigation, slow and cautious inquiry, and 
consultation in every quarter where light and 
knowledge may be gained. There is also 


‘the legislation of mere theory—sometimes 


the theory of the closest speculative reasoner 
—much oftener that of another sort of theo- 
rist, who calls himself a practical man, be- 
cause he infers his hasty general rules from 
his own narrow single experience—(narrow, 
because single) as a judge, a lawyer, or a le- 
gislator. Such legislation, when it prescribes 
great and permanent rules of action, resem- 
bles the railroad of the half-learned engineer, 
who runs it straight to its ultimate end over 
mountain and~ valley, through forest and 
morass. Disregarding alike the impediments 
of nature and the usages and the wants of 
human dealings, he attains his end by the 
shortest way, but at an immense expense, 
with an utter disregard of private rights and 
public convenience. 

« A wiser and a better way is that which 
in adopting the improvements of modern sci- 
ence, applies them skilfully in the direction 
that experience has found to be the most 
easy, or which time, or custom, or even acci 
dent has made familiar, and therefore con- 
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venient, That road winds round the moun- 
tain and skirts the morass, turns off to the 
village or the landing-place, respects the 


homestead and the garden, and even the old | 


hereditary trees of the neighborhood, and all 
the sacred rights of property. That is the 
road on which human life moves easily and 
happily—upon which ‘blessings come and 
go.’ 

“Such may we make that road on which 
justice shall take its regular and beneficent 
circuit throughout our land—such is the 
character we may give to our jurisprudence, 
if we approach the hallowed task of legal re- 
form in the right spirit—if we approach it 
not rashly but reverently—without pride or 
prejudice ; free alike from the prejudice that 


clings to everything that is old, and turns | 


away from all improvement; and from the 
pride of opinion that, wrapped in fancied 
wisdom, disdains to profit either by the ex- 
perience of our own times, or the recorded 
knowledge of past generations.” 





AMERICAN CASES. 


SUPREME JUDICIAL COURT. 
BOSTON, MARCH TERM, 1839. 
Hall v. Ocean Ins. Co. 
To make a technical total loss, there must be a 


loss to the amount of fifty per cent. on the 
amount insured, including the premium. 





In making the estimate to ascertain whether the 
loss amounts to that sum, items, which should 
be carried to the amount of general average, 
should not be included. 


The expenses incurred to ascertain the extent of 
the loss should not be included in the charges 
to make up the fifty per cent. 


—— and provisions of the officers and crew 
while the ship is undergoing repairs, are not 
to be computed as part of the particular average. 


A fair allowance for the superintendence and for 
the custody of the vessel, if necessary, while 
the repairs are going on, should be made, and is 
to be charged to the account of labor from which 
one third is to be deducted. 


The services of the officers and men may be 
rendered by them as laborers in making the 
repairs, and their labor is chargeable as if other 
laborers had been employed. 


The boat is part of the ship as between the as- 
surer and the assured, but if it is improperly 
carried at the stern, (which the underwriters 
must prove) the underwriters are not to be 
charged for it. 


| Tue facts in this case sufficiently appenr 
in the opinion of the court, which was draw, 
up by 
Putnam J.—This is an action upon , 
| policy of insurance for $2000 on the brig 
| Alvara, valued in the policy (premium includ. 
}ed) at $4000. The risk was for one year, 
/and it was proved, that within the year, on 
‘the passage to the West Indies, sea damage 
was sustained to considerable extent, whic) 
| rendered it necessary for herto goto Bernu. 
| da in distress, to be repaired. Two surveys 
' were there had, and the result was, that tly 
| captain undertook to sell the brig. And the 
| question is, whether there was a legal neces. 
sity for the sale. If there was, the plaintiff 
|should recover for a total loss; but other. 
'wise the defendants should be subject on) 
to a partial loss. According to the plaintiff's 
| estimate founded on the surveys, the amour: 
|falls short of one half of the amount in 
‘sured. But the plaintiff claims a right t 
| add 25 per cent. to the items of expenses, ani 
| with that addition there would be a tech. 
nical total loss. And the jury have found: 
verdict accordingly, although it does not very 
satisfactorily appear, that there was any res- 
son to suppose, that the estimates at Bermu- 
da were not sufficiently high. The vesse! 
was sold and repaired, so as to be sea-worth 
| to go to Turk’s Island and carry a cargo « 
| salt to New York, at a sum greatly within th 
| estimates. 
| The defendants moved for a new trial on tly 
| ground, that the verdict was against the evi 
dence. But as a new trial is to be had for 
other reasons, it wil] not be necessary par- 
ticularly to examine the evidence in the case. 
The judge who presided at the trial, ruled 
several points which are sustained by the 
whole court: 





1. That to make a technical total loss, 
there must be proved a loss to the amount o! 
50 per cent. on the sum insured, including 
the premium. 

2. That in making the estimate of the loss, 
to ascertain whether it amounts to 50 per 
cent., items which should be properly carried 
to the amount of general average, sould nv! 
be included. 

3. The expenses incurred to ascertain tle 
extent of the loss, should not be included i 
the charges to make up the 50 per cent. 

The principal ground on which the motion 
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' saving of the ship, &c., from the impending 
_ peril, and placing the same where the owner 


' timate of the expenses requisite to repair her. 

















~ for a new trial has been granted, is in regard 
‘to the instruction, that wages and provisions, 
after the sale of the cargo on January 12, 
1236, until a reasonable time had elapsed for 
the repairs of the vessel, should be allowed 
' and added to the items of partial loss, to as- 
’ certain whether a technical total loss had oc- 
' curred in the case. And we all think 
that the accuracy of the proposition cannot 
be maintained. The general average ex- 
penses have no tendency to show the amount 
of the particular average of the ship. The 
former must be paid, whether the ship is re- 

_ paired or not. Those expenses arose in the 





- could survey her, and make a reasonable es- 


But those expenses are to follow afterwards. 
They are not increased or diminished by the 
greater or less sum which has been or will be 
paid upon the contribution to the general av- 
erage. In Stevens & Benecke, by Phillips, 
367, note, it is well observed, that “ the loss 
by stranding is often both general and par- 
ticular average ; the general average consist- 
ing of the expenses incurred for survey of the 
ship, cargo and freight, in common ; the par- 
ticular average in the distinct damage and 
loss on each interest; so if the damages 
happened by extraordinary perils of the sea, 
and it became necessary to seek a port for 
the safety of the ship, &c., the expenses of 
navigating her there should be brought into 
general average, and the particular average 
on the ship would be borne by the owner of 
the ship, 1 Phillips on Ins. 357; Padelford 
v.Boardman, (4 Mass. R. 548.) Mr Phillips 
has set down with considerable particularity 
many of the items which are to be consider- 
ed as general average charges. Ibid. 

Now, in the case at bar, the inquiry was, 
whether there was a particular average ex- 
ceeding 50 per cent. on the value in the poli- 
cy. If there was, then there was a technical 
total loss; otherwise, if not. The calcula- 
tion should be made upon the amount which 
would be required te put the vessel in com- 
plete repair without reference to or including 
the expenses which had been already or 
should be incurred which were to be paid by 
general contribution. But it occurred to the 
judge at the trial, that the services of the of- 
ficers and people might be wanted during the 











American Cases. 43 





time when the repairs should be making, and 
if they should be discharged and the vessel 
should be repaired, that it would be difficult 
if not impossible at some times and places 
to procure other officers and seamen to pros- 
ecute the voyage ; and it was under this im- 
pression, that the instruction was given, 
“that a reasonable allowance for portage 
bills including wages and provisions of offi- 
cers and crew for such reasonable time as 
would be requisite tomake the repairs, should 
be allowed as part of the cost of the repairs, 
and, therefore, if the jury were of opinion that 
the sum estimated by the surveyors, of $217 
for wages and $75 for provisions, was the 
reasonable amount, and one and a half 
months the reasonable time, then those sums 
ought to be put down towards the partial loss 
of 50 per cent, necessary to justify an aban- 
donment. Ifthe jury were of opinion that 
these sums were too high, they should make 
such deduction as to bring them within the 
reasonable amount of the portage bill td the 
time required ; that these ought not to go to 
general average, but should in the first in- 
stance be adjusted as part of the partial loss ; 
that this allowance should be put down with- 
out the deduction of one third new for old, 
and that if the voyage was ended at Bermu- 
da on the 12th of January, 1836, right or 
wrong, necessary wages and provisions there- 
after for a reasonable time for the repairs 
should be charged to partial loss.” It is very 
clear, that such charges are not to be put to 
account of general average ; they would not 
be sustained for the general good, but for the 
particular benefit of the ship. ‘The vovage 
was broken up, and it seems to us, that the 
owner of the ship must bear these as he bears 
the other expenses incident to the ship. He 
would have no claim upon the underwriters 
for those charges. It may bea very prudent 
thing for a master to pay a mate and seamen 
for a month or more for holding themselves 
in readiness to serve at a moment’s warning 
under such circumstances, but that expense 
would be a charge upon the freight. It 
would cost the owner of the ship just so much 
more to earn his freight, than it would if he 
were not subjected to the payment of extra 
wages or services. 

But the services of the officers and seamen 
might be rendered by them as laborers in 
making the repairs, and in such case 













































44 


American Cases. 





their labor would be chargeable just as 
if other laborers had been employed to 
make the repairs'. And it would be neces- 
sary, that some person should be employed 
on the part of the owner to superintend the 
repairs, whose work or business should be to 
see that they were completely made, and this 
charge is to be considered as for part of the 
labor employed in the reparation. But says 
Benecke, (Phiilips’s ed. 158) “ provisions and 
wages during a detention, the expense of 
which belongs not to the general average, 
cannot, according to the nature of the sub- 
ject be considered a particular average at 
the charge of the underwriters of the vessel, 
but must be paid out of the freight.” Be- 
necke & Stevens, (Phillips’s ed.) 3899—390; 
Abbot, part 3. c. 8. 37. Indeed, it is provid- 
ed by a clause in the policy, that the under- 
writers are not answerable for wages and pro- 
visions except in generalaverage. They are 
to be borne by the owner of the ship during 
quarantine. 1 Phillips 345. And so if the 
vessel should be frozen up in the ice, and the 
voyage should be prolonged in an extraordi- 
nary manner, the extra charge of the portage 
bill is never made against the underwriters 
upon the ship, And one third of the expense 
of labor as well as of the materials employed 
in making the repairs, is to be deducted. 
Benecke & Stevens. (Phillips’s ed. 385.) 

It was objected for the defendants that 
they were not liable to pay forthe boat which 
was carried away fromthe stern. The judge 
left it to the jury to decide whether according 
to the custom of Boston, the loss of the boat 
at the stern davits should be charged among 
the items of particular average to make up 
the 50 per cent. If it had been cut from the 
stern it would have been paid for in general 
average. Lenor v. United Ins. Co. (3 Johns. 
Cas. 178.) It was there considered as a ne- 
cessary part of the ship’s furniture, and we 
consider it in the same light, and as part of 
the ship as between the assurer and assured. 
Roceus (p. 19, note,) is of a different opinion 
where the question is between vendor and 
vendee, holding that the boat would not be 
considered as an appurtenance of the ship. 
And so when the ship is confiscated, the boat 
is not included in the decree of confiscation. 
He assigns the reason to be that penal laws 
are to be construed strictly. In England, for 





' See the opinion of Mr Loring (1 Law Reporter 89.) 
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the purposes of insurance, the boat is consid. 
ered a part of the ship. 1 Phillips 255, ang 
cases there cited. Blackege v. Royal Exch, 
‘Ass. Co. (2 Crompt. & Jervis 244.) We 
think it is to be considered as included in the 
policy upon the ship, tackle, apparel and fur. 
niture or other words equivalent, and tha 
prima facie, the insurers are liable. It was 
not competent for the defendants to give ip 
evidence the opinions of witnesses, that the 
defendants were not liable to pay for the loss 
of any part of the ship’s furniture or appurte. 
nances which was included in the terms or 
description of the property insured. Such 
parol evidence would contradict the written 
contract. But there is a rule of law whichis 
of universal application, that a party shall not 
recover for an injury or damage.incurred from 
his own fault. If the boat was improper; 
carried or slung at the stern davits, the un- 
derwriters are not to be charged with the los 
of it, But the burden would be upon the de- 
fendants, to show a good reason why the; 
should not pay for the loss or damage of any- 
thing which is prima facie included and cov- 
ered by the policy, and we think that in the 
case at bar, they have failed to sustain their 
defence in this respect. The court are all 
of opinion, that the particular average loss, 1s 
to be made up in the usual mode, deducting 
one third new for old, independently of the 
general average, and of the expense of ascer- 
taining and proving the loss; and if upon 
such a calculation the sum exceeds one half 
of the amount insured, then and not other- 
wise, the insured has a right to abandon for 


total loss; and if there were no cause of 


abandonment, there would be no necessity for 
a sale of the vessel on account of damage 
merely. ‘That in making the computation the 
sum stated in the valuation including the 
premium is to be regarded. ‘That to make 
it a technical total loss, the expenses of the 
repairs, deducting one third new for old, must 
exceed one half of that sum. That a fair al- 
lowance for superintendence and for the cus- 
tody of the vessel if necessary, while the re- 
pairs are going on, should be made, which al- 


lowance is to be charged to the account of 


labor, from which one third is to be deducted. 
But that wages and provisions of officers and 
crew, while the ship is undergoing repairs, 
are not to be computed as part of the partic- 
ular average. There are other points which 
arose in this case, which have been consid- 
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Commonwealth Insurance Company, to which 
refer. The result is, that a new trial 
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l ; . 
terest, and the interest of those for whom he 


acted in and to the same; or if the arbitra- 
tors should determine that the pew legally 


must be had, unless the plaintiff shall, upon | belonged to the estate of Mary Dunbar, or to 
advising with his counsel, elect to take a ver- those or any of them who inherited said es- 
dict for a particular average loss on the ves- | tate, then said Hooper was to make, execute 


sel. Considering that the expenses of the 
repairs, even if the wages and provisions and 
other items in the portage bill which were 


not amount to 50 per cent. according to the 


estimates in the case, we have thought it 


sisal 





proper to make this suggestion. 
Verdict set aside and a new trial granted’. | 


C. G. and F. C. Loring for the plaintiff. 
Choate and Peabody for the defendants. 





Spear v. Hooper. 


The court will not set aside an award by arbitra- s 
| defendant refused to execute, and the present 


tors where they have substantially decided the | 
matter submitted to them, although it is deficient | 
in some respects. 


In an action upon an award, itis net competent 
for the defendant to introduce evidence tending 
to show that the arbitrators were mistaken. 


Tars was an action onan award. In 1835, 
Robert Hooper, Jr., the defendant, received | 
from the proprietors of the Brattle Street | 
Church in Boston, a deed of a pew in said | 
church, numbered one hundred and two. | 
This pew was claimed by William H. Spear, | 
of Boston, the plaintiff, as belonging to the | 
estate of Mary Dunbar, late of Boston, de- | 
ceased, and that she bequeathed said pew to 
the plaintiff and several others for whom he 
acted. The matter was submitted by the | 





Watts, Esquires, as arbitrators, “ to determine 
whether said pew legally belonged to the es- 
tate of said Mary Dunbar, to those who claim 
under her or to any of them, or to the said 
Hooper ;” and it was agreed, that if it should 
appear from the decision of the arbitrators 
that the pew was legally the property of 
Hooper, the plaintiff, Spear, the defendant, 
should within thirty days from the promulga- 
tion of the decision, make, execute and deliv- 
er to said Hooper, such a deed or other instru- 
ment as might be proper to convey all his in- 





'The plaintiff did not elect to take a verdict fora 
partial loss, and the cause was tried at the adjourn- 
ment, in May last. One jury were unable to agree, 
and it was immediately tried before the other who 


and deliver a proper deed of conveyance of 
| all his interest, right, title or estate in and to 
| the same. 

The arbitrators subsequently made up their 
-award in which they decided, that the said 
pew “belonged to and was the property of said 
Mary Dunbar at the time of her decease ; they 
do therefore secondly further determine and 
award, that said Robert Hooper, Jr., shall 


| make, and execute, and deliver to said William 


H. Spear a proper deed of conveyance of all 
his present interest, right, title and estate in 
and to the same.” 

There was a demand for a deed which the 


action was brought. At the trial a verdict 
was rendered for the plaintiff. 


D. A. Simmons for the plaintiff. 
lL. J. Austin for the defendant. 


Suaw C. J.—The defendant contends, 
that he is not bound by this award, because 
the arbitrators have decided a point not left 
to them, and have not decided the question 
upon which their decision was asked. It is 
well settled, that the authority of arbitrators 
is a delegated one, which they must strictly 
follow. 

The only question submitted to them in 
this case was, as to the right to a beneficial 


; fe ; | interest in a pew, and the court are of opin- 
yarties to Joseph Willard and Francis O. | ~ eae : > of opin 


ion, that the arbitrators have substantially de- 
cided that question. If they had merely de- 
cided that the pew “belonged and was the 
property of said Mury Dunbar at the time of 
her decease,” we should have considered the 
defence as somewhat better founded, as this 
would notcover the whole question submitted, 
but they go on and award that “said Robert 
Hooper, Jr., shall make, and execute, and 
deliver to said William H. Spear a proper 
deed of conveyance of all his present inter- 
est, right, title and estate in and to the same.” 
This is, in effect, deciding the point in con- 
troversy—the ownership of the pew. 


At the trial, some evidence was offered in 
regard to the title. 


This was properly reject- 





returned a verdict for a partial loss. 





ed. 


The action having been brought upon 
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the award, it was not competent for either 
party to go behind it in this way. 
Judgment on the verdict. 





Parker v. Brancher and others. 


A commission merchant having received goods to 
sell at a certain limited price, and made advan- 
ces upon such goods, may reimburse himself by 
selling them at the fair market price, though be- 
low the limit, if the consignor upon application 
and after a reasonable time, refuses to repay the 
advances. 

Tis was an action in which the plaintiff, 
Theodore D. Parker, a merchant of Boston, 
claimed to recover damages of the defen- 
dants, Brancher, Delius & Co., merchants of 
Hamburg, for selling certain coffee consign- 
ed to them by the plaintiff, below the limits 
prescribed by the consignor. 

It appeared, that in 1832, Parker consigned 
to the defendants 1640 bags of coffee, on 
which the latter made a large advance. Par- 
ker sent a letter of instructions limiting the 
sale at a certain price therein named. After- 
wards, Brancher, Delius & Co. commenced a 
suit against Parker to recover the amount of 
their advances. When that suit was com- 
menced the coffee had not been sold, but hav- 
ing been sold pending the suit for a sum less 
than the advances and expenses and interest ; 
credit was given by Brancher, Delius & Co. 
for the nett proceeds, and they recovered for 
the balance. 

‘The coffee having been sold for a sum much 
below the limit fixed by Parker, when he con- 
signed it, he commenced the present action 
and claimed to recover of the defendants, (1) 
for not selling the coffee at the limit, in 1833, 
and (2) for afterwards selling it below the 
limit. 

At the trial before Shaw C, J., he instruct- 
ed the jury, that acommission merchant hav- 
ing received goods to sell at a certain price, 
and made advances upon such goods, had a 
right to reimburse himself by selling such 
goods at the fair market price, though below 
the limit, if the consignor refused upon ap- 
plication, and after a reasonable time, to re- 
pay the advances. 

Under this instruction, the jury returned a 
verdict for the defendants, and the case came 
up on a motion for a new trial. 


Dexter for the plaintiff. 
C. P. Curtis for the defendants. 








Suaw C. J. drew up the opinion of th 
court, which was, that the instruction to t!y 
jury at the trial was correct. 

Judgment on the verdict’. 


Commonwealth v. Call. 


The crime of adultery, in this commonwealth, 
consists in the violation of the marriage cove. 
nant, by husband or wife, by having sexual jp. 
tercourse with another, whether such other per- 
son be married or single. 


In criminal cases, a general verdict of guilty finds 
all the indictment true, but a special verdict 
finds nothing more than is expressly named. 


Thus, where a jury returned certain facts, consti- 
tuting the crime of adultery, without finding 
that the crime was committed within the county, 
it was held, that a verdict of guilty could not be 
recorded. 

Tue defendant was indicted for the crime 
of adultery. At his trial in the municipal! 
court, at the March term, 1838, the jury re- 
turned a special verdict that the defendant 
was guilty of having had sexual intercourse 
with Eliza Foster, the person named in the 
indictment, she at the time being an unmar- 
ried woman and he being a married man, and 
having a wife living at the time. Judge 
Thacher held, that the acts found bv the 
special verdict amounted to the crime of 
adultery, and he ordered a general verdict of 
guilty to be entered on the record against 
the defendant. 

The case came up on exceptions to the 
ruling of the judge. 


Austin, attorney general, for the common- 
wealth. 


Gleason for the defendant. 


Dewey J. drew up the opinion of the 
court, which was, that the acts found by the 


special verdict amounted to the crime of 





'There were two other points decided in this cause 
which we omit as not of much interest. 

In a recent trial of acase hefore Wilde J.—that 
of Jennings v. Leavitt, the question arose as to wheth- 
er the consignee of goods was limited to the prices in 
the invoice when none other were named. Several 
witnesses were introduced on this point. The judge 
instructed the jury, that they were to decide whether 
by the custom of commission merchants, the consign- 
ee was limited by the invoice prices, or whether, when 
no price was named, he had a right to exercise his own 
discretion in the sales. As the defendant set up this 
this custom, he must show it to be universal. There 
were other questions in the case, and the jury were 
unable to agree. Bartlett for the plaintiff. 

A. D. Perle for the defendant. 
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there must be a new trial, because the ver- | court for three years. Upon arriving at 
dict did not find that the offence was commit- | Charlestown, the warden first put him to 


ted within the county of Suffolk, as was al-| work to serve out the aforesaid Cambridge 
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adultery. But the court were of opinion, that | and was sentenced to the state prison by that 


jeged in the indictment. Where there is a | sentences, and then put him to work in exe- 
general verdict of guilty, all the indictment | cution of said court of common pleas senten- 
is found true, but this is not the case with a| ces. ‘This information was then filed, set- 
special verdict. Here the jury have merely | ting forth these several convictions. 


found the defendant guilty of adultery, and! These facts were proved in the municipal 
the court have no authority to supply any- | court, and the prisoner appealed to this court, 


thing to the verdict. The consequence is, 


where the same facts were proved, but the 


. . . . . . 
that the verdict can avail neither party, and | questions raised at the trial were referred to 


' the case must be remanded to the munici- 
» pal court for a new trial’. 


| the decision of the whole court, and were ar- 

| gued in writing by .fustin, attorney general, 

| for the commonwealth, and by E. D. Sohier 
for the defendant. 





Commonwealth v. Mott. 


A convict must be discharged from state prison Suaw C. J. delivered the opinion of the 
before he is liable to additional sentence upon | court. It was contended that the convict 
information. had not been “twice sentenced and twice 


An escape from prison is not a discharge ; and the | discharged,” and the court were of opinion, 
convict upon his recapture may be put to work | that the escape was no discharge, as the 
to complete the unfinished term. : . ' 

prisoner had found by experience, as he 


and not to discharge the prisoner's liability to sone eter his — — serving out the 
additional punishment, until it was itself repealec sentences which were unexpired when he 
by statute of 1833, ch. 85. escaped, 

It was further contended, that though con- 
victed at Springfield in 1834, the records 
show that his offences were in fact committed 
in 1830, and he was relieved by the statute 
of 1832 ch. 173. But the court were of opin- 
ion, that, upon the decision of Getchell’s case 
(16 Pick. 452) that statute operated to sus- 
pend, so long as it remained in force, but not 
to discharge, the prisoner’s liability to addi- 
tional punishment, and was itself repealed by 
the statute of 1833, ch. 85. 

The court, therefore, decided that the de- 
fendant was liable to additional sentence as a 
second comer, and not as a third comer, and 
imposed an additional sentence of two years. 


The statute of 1832, ch. 73, operated to suspend, 


Tus was an information filed by S. D. Par- 
ker, as county attorney of Suffolk county, in 
pursuance of the statute, for additional pun- 
ishment upon the prisoner. In 1816, Mott 
had been convicted of a larceny at Wood- 
stock in Vermont, and sentenced to hard la- 
bor for two years in the Vermont state pris- 
on. In October, 1818, he was convicted be- 
fore the supreme judicial court at Cambridge, 
in this commonwealth, of three larcenies, and 
sentenced as a common and notorious thief 
for five years in the state prison, and at the 
sane term, on information by Perez Morton, 
then attorney general, he was brought out of 
the state prison for additional sentence, Mr 
Morton having then discovered that he had 
been sentenced to the Vermont penitentiary. Murdock v. Sumner. 
oe information, an additional punishment The court will not set aside a verdict because some 
of one year was imposed, In June, 1822, he of the jury mistook the declaration of the judge 
escaped from prison, before the expiration of| ona point of law. 
of those sentences, During his absence, viz. | Jurors may avail themselves of their own peculiar 
in 1830, he committed two larcenies in| skill and knowledge in making up their verdicts, 
Hampden county, and in 1834, he was arrest- but when any distinctive fact affecting the case 
Olid coma «6 the cout of comnta is known to any juror, it should be testified in 

: : ‘ open court. 
pleas in Springfield, of those two larcenies, 








Tus was an action of trover brought 
‘At the next term of the municipal court, the defen- | #gainst the sheriff of Suffolk, for attaching by 
dant was tried, convicted and sentenced to confine- | his deputy, C. D. Coolidge, the goods of the 


ment in the house of eorrection six months. For a + in far row r & 
Judge Thacher’s opinion in the above case, see | plaintiff on a writ in favor of Winkley & 


Law Reporter, 32. Dickenson against one McGill. 
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At the trial in the court of common pleas, 
the jury returned a verdict for the plaintiff 
and assessed the damages at $1079 75. 
The defendant appealed, and at the trial in this 
court, before Putnam J., the jury returned a 
verdict for the plaintiff for $1555,21. The 
defendant moved for a new trial on the 
ground of a mistake made by the jury in 
making up the verdict. 

T. P. Chandler for the plaintiff. 

Brigham for the defendant. 


Suaw C.J.—The defendant in this case 
insists, that the jury made up the verdict un- 
der a mistake as to the instructions of the 
judge; and he offers the testimony of the 
foreman to prove, that the jury supposed they 
were not to exercise their own experience 
and knowledge, but were to render their ver- 
dict according to the evidence in the case, 
without reference to their own private opin- 
ions, and that the jury were satisfied that the 
goods were not of so high a value as the wit- 
nesses estimated them. It is undoubtedly 
true, that jurors may exercise their own skill 
and knowledge in forming their judgments. 


The idea of trial by jury is founded in the 
presumption that men selected from the or- 
dinary walks of life will be more likely to 
come to right results than those who are not 
so conversant with the business occupations 


of the community. When any distinctive 
facts are known to any of the jury they 
should testify to them in open court. But 
the court will not disturb a verdict because 
some of the jury mistook the declaration of 
the judge in a matter of law. This evil is 
incident to trials by jury, and to grant new 
trials on this acconnt would open a dvor to 
great confusion and uncertainty. 
Judginent on the verdict. 


Matthews v. Bliss and others. 


In an action on the case for a conspiracy to cheat 
by obtaining the plaintiff's share in a vessel, for 
a sum below its value, the defendant may intro- 
duce evidence tending to show the actual value 
of the plaintiff's interest, to rebut the presump- 
tion of fraud, and to show the amount of dama- 


ges. 
In such an action where there have been fraudu- 
lent 2 nemgee if they formed any part of 
the inducement of the plaintitf to sell, he may 
recover. 
One of the owners of a vessel in negotiating for the 
purchase of the share of a co-owner, is not bound 











to disclose all the facts relating to the valy 

within his knowledge. 

Tuts was an action on the case for a coy 
spiracy to cheat. The declaration set fort), 
that in December 1836, the plaintiff was the 
owner of one quarter part of the brig Crite- 
rion, then lying in the harbor of Boston ; tha; 
he had given to one C. G. H. Chapin a writ. 
ten power, authorizing him to sell for a fair 
price the said quarter of said brig ; that Bliss 
& Shelton, two of the defendants, and eae} 
owning one eighth of said brig, and Lucas 
the other defendant, being master of her, 
fraudulently conspired to obtain from the 
plaintiff his part of the brig for a sum less 
than the fair and true value; and that having 
first agreed to sell to certain persons the 
whole of said brig for the sum of $7,250, 
they induced said Chapin to convey the plain- 
tiffs quarter to said Bliss, for the sum of 
$1300, by falsely representing to him that the 
interest of the plaintiff would be attached by 
his creditors. 

At the trial before Dewey J. the defendants 
offered evidence tending to prove, that the 
sum of $1300, which was paid to the plaintiff 
was the true and full value of the plaintiff's 
quarter part of the brig. The plaintiff object- 
ed to the admission of this evidence, insisting, 
that if the defendants had by fraud deprived 
him of his share, they were bound to pay hin 
at the rate at which they had sold the brig. 
But the evidence was admitted. 

The judge instructed the jury, that in or- 
der to maintain the action, the plaintiff must 
satisfy them that the defendants did make the 
false representation set forth in the declara- 
tion, and that the sale was produced by 
means of that representation. That it was 
not necessary that it should be the only mo- 
tive inducing the sale, but it must have been 
a predominant one. That the mere nondis- 
closure on the part of the defendants, of the 
bargain made by them for the sale of the brig 
to the agent of the plaintiff, when negotiating 
with him for the purchase of the plaintifi’s 
share, did not of itself furnish a substantial 
cause of action, the defendants being under 
no legal obligation to communicate those 
facts. 

The jury returned a verdict for the defen- 
dants, and the cause came up on the plaintifi’s 
exceptions to the instructions of the judge to 
the jury. 
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H. H. Fuller for the plaintiff. 
Choate for the defendants. 


Suaw C. J.—The court are of opinion, 
that the mere non-disclosure by the defend- 
ants of the fact that they had bargained for 
the sale of the brig, at the time they were 
negotiating for the purchase of the plaintiff’s 
share, was not such a fraudulent concealment 
as would of tself entitle the plaintiff to main- 
tain this action. The instruction of the 
judge at the trial was right on this point. 

* We think, also, that the evidence in rela- 


| tion to the actual value of the plaintiff’s in- 
| terest in the brig was rightly admitted (1) to 
' rebut the presumption of fraud, and (2) to show 
- the amount of damages. 


But the court are of opinion, that the in- 
struction of the judge to the jury, that they 


must be satisfied that the fraudulent misrepre- 


sentation of the defendants was a _ predomi- 


' nant motive inducing the sale, was wrong. 


If the fraudulent representation was any part 
of the inducement of the piaintiff’s agent to 
sell, the plaintiff might have recovered. On 
this account, therefore, the verdict must be 
set aside, and a new trial granted. 





Fulton Bank v, Lewis. 


In this case a commision to take evidence 
having been taken out, certain interrogato- 
ries were proposed by the plaintiffs, which 
were objected to by the defendant as tend- 
ing to criminate the witness; and the court 
ordered them to be stricken out. Whena 
witness was on the stand he was cautioned 
by the court and informed, that he need not 
answer any questions tending to criminate 


- himself. Questions of a like character will 
_ be excluded from commissions issuing under 


the seal of the court. 
Choate and A. W. Austin for the plaintiffs. 
C. G. Loring and Betton for the defendant. 





Valentine v. Piper. 


In this case the court decided, among 


other things ; 


1. That powers of attorney to convey real 
estate need not be acknowledged. 
2. That where a deed appears on the face 


_ of itto have been executed in a foreign coun- 
_ try, secondary evidence of execution is ad- 


ed 
‘ 











missible; and this secondary evidence may 
be proof of the hand-writing of the subscri- 
ber to the deed, or of that of the subscribing 
witness. 


Mason and Dexter for the plaintiff. 


S. Hubbard and C. P. & B. R. Curtis for 
the defendant. 


_—__— 


MUNICIPAL COURT. 
BOSTON, JUNE TERM, 1834. 


Commonwealth v. Lanigan. 


It is not necessary to constitute the offence of an 
assault upon a female with intent to commit 4 
rape, that the degree of violence should be ex- 
treme. If the felonious intent is coupled with 
an assault on the person, and there is a physical 
ability in the assailant to commit it, the offence 
is consummated. 


It properly belongs to the jury, to settle the fact of 


the physical ability of the party accused to com- 
mit the offence. 


The physical capacity of the party is a surer guide 
than his age. 

And as no deter minate [ine can be drawn, every in- 
stance must rest upon its peculiar circumstances. 


The statute of 1805, c. 97, s. 3, provides a punish- 
ment fur any man, “ who, with intent to commit 
a rape, shall make an assault upon a woman or 
female child.” 

The act of 1815, c. 16, enhances the punishment 
upon any person,“ who shall make an assault 
on any female child, under the age of ten years, 
with an intent to commit a rape.” 

An indictment against a person, which charged an 
assault upon a female child under ten years of 
years of age, “¢ with the intent her wickedly and 
feloniously to carnally know and abuse '’—burt 
which omitted the words “ with intent to com- 
mit a rape,’ was held not to be a sufficient de- 
scription under the statute. 

But as the indictment concluded “ against the 
peace of the commonwealth,” as well as 
“against the form of the statute,” the judgment 
was not arrested, and the party was sentenced 
for a misdemeanor at common law. 


Tne facts in this case sufficiently appear 
in the opinion of 

Tuacnen J.—This indictment charged 
that the defendant, a minor, over fourteen 
years of age, on the 23d of May, 1834, in 
and upon one Mary McCarty, a female child 
under the age of ten years, to wit, of the age 
of six years, did make an assault, and her the 
said Mary did then and there beat, bruise, 
abuse, wound, and evil treat, with intent her 


the said Mary wickedly and feloniously to 
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carnally know and ebuse, &c., contrary to 
the form of the statute, &c., and against the 
peace of said commonwealth. 

The defendant pleaded not guilty, and, 
upon his trial, the principal facts were not 
contested, but it was put tothe jury, by Park, 
his counsel, to determine the defendant’s age. 
They found him guilty, but that he was at 
the time under the age of fourteen years. A 
motion in arrest of judgment was filed, and 
argued, in which were assigned as reasons, 
1, that the verdict negatives a material fact 
set forth in the indictment; and 2, that it 
follows from the verdict, that the prisoner 
was incapable of committing the offence. 


Parker, County Attorney, argued the case 
for the commonwealth. 


As the record stands, | am of opinion, that 
the judgment must be ar-ested, if, by the prin- 
ciples of law, a male infant, under the age of 14 
years, is incapable of committing this offence. 

In support of the motion, the defendant's 
counsel relied much upon the following pas- 
sage in 4 Bl. Com. ch. 15, p. 214. “A male 
“infant, under the age of fourteen years, is 


“presumed by law incapable to commit a 
“ rape, and therefore it seems cannot be found 
“guilty of it. For though in other felonies 
“ malitia supplet etatem, as has in some cases 
“ been shewn; yet, as to this particular species 
“ of felony, the law supposes an imbecility of 


“body as well as mind.” The same doctrine 
is contained in 1 Hal. P. C. 631. 

It would have been more satisfactory, if 
the whole case had been put to the jury, and 
they had investigated the physical ability of 
this defendant to commit the offence.'' That 
a youth who exceeds fourteen years of age 
by one day, is to be considered capable of 
committing a rape, and one who falls 
short of that age by one day, incapable, is 
not consistent with the humane principles of 
law, which are always founded in good rea- 
son. One above fourteen years of age, may, 
from physical imbecility, be incapable of the 
act; and perhaps one who is under the age 
of fourteen years may, from the ripeness of 
his constitution, and early precocity, be fully 
capable of its commission. There is no 
more propriety in confining the capacity to 
commit this offence to fourteen years, than in 





' Pabertatem autem veteres quidem non solum ex 
annis, sed etiam ex habitu corporis, in masculis wsti- 
mari volebant. Inst. L. i. tit. 22. 


limiting the competence of witnesses to any 
determinate age. The question now is, jp 
every case, whether the witness has sense and 
understanding to know the nature and ob|i- 
gation of an oath. There may be like good 
reason, in a case of this description, to be 
guided by the physical capacity of the party 
on trial, rather than by his age. 

A female may, it is said, suffer violation at 
any age beyond absolute infancy. As to the 
other sex, it may be frequently necessary to 
consider, at what age a boy may be capable, 
or an old man incapable, of committing the 
offence. No determinate line can be drawn 
in either case; every instance must therefore 
rest upon its peculiar circumstances; this 
may, however, be allowed as a general rule, 
an attempt at violation is as extraordinary on 
the part of extreme youth, as its completion 
is improbable in advanced age. 1 Med. Ju- 
risp. by Paris & Fonblanque 422. 

Society has found it necessary to punisi 





ij~ crime of rape with the utmost rigor, on 
| account of the terrible consequences to the 
sufferer, and to restrain the excessive vio- 
lence of passion which impels the assailant 
| to its commission. It thus endeavors to make 
| atonement to the sufferer for the injury to her 
| reputation, and to her lacerated feelings, by 
| putting the ravisher to an ignominious death. 
| Our supreme judicial court has decided, in 
the case of the Commonwealth v. Green,(2 Pick. 
390) that “a minor of fourteen years of age, or 
“ just under, is capable of that kind of force 
“which constitutes an essential ingredient 
“in the crime of rape, and he may make an 
“ assault with an intent to commit that crime, 
“although by an artificial rule he is not pun- 
“ishable for the crime itself.” I concur with 
the reasons assigned by the majority of the 
court in that case, and do not see that they 
would not apply even to the capital accusa- 
tion. It is not necessary to constitute the 
less offence, that the degree of violence 
should be extreme. If the felonious inten 
is coupled with an assault on the person, and 
there is a physical ability in the assailant te 
commit it, the offence is consummated ; bu! 
it is for the court to apportion the punisi- 
ment to the aggravation of the circumstances. 

On examining the indictment in this case, 
however, I do not find that it describes 0 
assault with an intent to commit a capital 
felony. 








By the first section of the act of 1809, ¢- 
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o7, “if any man shall ravish, and carnally 
«know any woman, by force, and against her 
«will, or shall unlawfully and carnally know 
«and abuse any woman child, under the age 
«of ten years,” he shall, upon conviction, be 
put to death. In the third section, a punish- 
ment is declared for any man, “ who, with in- 
“tent to commit a rape as aforesaid, shall 
“make an assault upon a woman or female 
“child.” The punishment is enhanced by 
the act of 1815, c. 86, upon any person “ who 
«shall make an assault on any female child, 
«under the age of ten years, with an intent 
“to commit a rape.” The intent is the es- 
sential ingredient in the offence, and it ought 
to be averred in the words of the statute. 

But it is not charged in this indictment, 
thet the assault upon the child was “ with in- 
tent to commit a rape,”, but with the intent 
“her the said Mary, wickedly and feloniously 
to carnally know and abuse.” Perhaps this 
may be regarded asa legal refinement; but it 
seems to be warranted by high authority. 

“ Rape,” according to Lord Hale, P. C. 628, 
“is the carnal knowledge of any woman 
“above the age of ten years against her will, 
“and of a woman child under the age of ten 
“years, with or against her will.” 

“The essential words in an indictment of 
“rape are rapuit et carnaliter cognovit, but 
“carnaliter cognovit, nor any other circumlo- 
“cution, without the word rapuit, are not 
“sufficient in a legal sense to express rape.” 

It is said in the third section of the act of 
1805, c. 97, “if any man, with intent to com- 
“mit a rape as aforesaid, shall make an as- 
“sault upon a woman, or female child, he 
“shall be adjudged guilty of a felonious as- 
“sault.”. The assault “with the intent to 
commit a rape,” is the language of the act of 
1815, c. 86. Tt becomes necessary therefore, 
te constitute a felonious assault of this de- 
scription, within the statute, that the indict- 
ment should strictly ‘pursue the statute, and 
should expressly aver, that it was with the in- 
tent to commit a rape. Words of circumlo- 
cution, or any partial description of the of- 
fence, even if they are in the words of the 
statute, are not sufficient. 

“If any particular bad intention accompa- 
“nying the act be necessary to constitute it 
“a crime, such intention should be laid in 
“the indictment.”—6 East. 474. R. v. Philips. 
pr. Ld. Ellenborough. 


. 








“In the case of rape, which was felony, 
though not capital at common law, and was 
made capital by the statute of Westminster, 
the second, the words of the statute are, «If 
any man ravish dame or damosel.” A. was 
indicted on the statute, that he feloniously 
took Alice-at-Stile, and had carnal knowledge 
of her against her will, without saying quod 
rapuit. Two of the judges were of opinion, 
that the indictment was insufficient, because 
the words of the statute were not pursued ; 
for, saith the book, we cannot take any thing 
by intendment in a case of felony, Another 
judge thought that the indictment might be 
supported, because the matter set forth, viz., 
that he took her and had knowledge of her 
against her will, fully imported that he rav- 
ished her. 

Brooke, who abridgeth this case, concurs 
with the judges who thought the indictment 
insufficient: and this opinion is holden to be 
good law to this day.” Sir Michael Fos- 
ter, 423. 

Ib. 424. “Indictments upon penal statutes 
must strictly pursue the statute.” 

Ib. 423. “It may,I think, be laid down as 
a genera! rule, that indictments grounded on 
penal statutes, especially the most penal, 
must pursue the statute, so as to bring the 
party precisely within it.”—2 Hale 326, 11 Co. 
37 a. 

“ The indictment, saith Stanford, must set 
forth the offence in such manner as it is ex- 
pressed in the statute, otherwise the offender 
shall have his clergy.”—Fo. 130, B. 

Ib. 420. “Judges have often in favor of 
life given way to distinctions, which possibly 
might never have occurred to persons who 
have not made the law their princspal study. 
They have done so in favor of life; but they 
have very seldom done it, and I think never 
ought to do it, against the life of a man.” 

For these reasons, I am of opinion, that the 
words used in this indictment are not a suffi- 
cient description of a felonious assault within 
this statute, and that they amount only to a 
great misdemeanor at common law. But as 
there is no doubt that this defendant commit- 
ted a grievous assault and battery; and as 
the indictment concludes against the peace 
of the commonwealth, as well as “against 
the form of the statute,” the motion in arrest 
is denied, and the court will proceed to s¢n_ 
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tence the prisoner as for a misdemeanor at 
common law.' 


DIGEST OF AMERICAN CASES. 





[Selections from XIV. Maine (II. Shepley’s) Reports. } 


ACTION. 

No action can be maintained on a note, in- 
dorsed as collateral security for the payment 
of another note, except by the holder of the 
note, it was indorsed to secure. Lane v. 


Padelford. 





ACTION OF ASSUMPSIT. 

1. An action of assumpsit, as implied by 
law, is never the proper remedy against a 
public officer for neglect, or misbehavior, in 
his office. Bailey v. Butterfield, 112. 

2. Where the equitable owner of a note, 
payable to another recovered judgment upon 
it in the name of the payee, and gave the 
execution to an officer, who took the 
note of a third person for the amount, paya- 
ble to the judment creditor, and discharged 
the execution; tt was held, that the equitable 
owner might maintain an action on the last 
note, in the name of the payee. Harriman 
v. Hill, 127. 

3. The possession of a note, payable to a 
third person, and not negotiated, the declara- 
tion of the holder that it was his property, 
and the leaving it with an attorney for collec- 
tion as such, in the absence of all opposing 
proof, are evidence of an equitable assign- 
ment of the note to him, and will enable him 
to maintain an action thereen in the name of 
the payee. Ib. 

4. Where a note, given as the considera- 
tion of a quitclaim deed of land, and where 
there was no fraud, had been paid by the 
grantee, the money cannot be recovered 
back, although such grantee has been 
evicted by an elder and better title. Soper 
v. Stevens, 133. 





'In Rex v. Dawson, (3 Stark, 62) the indictment 
ge the prisoner with having assaulted a female 
child, with intent to abuse and carnally to know her. 

The jury found, that the prisoner assaulted the 
child, with intent to abuse her, but negatived the in- 
tention ~Bae earnally to kaow her. 

Holroyd J. held, that the averment of intention 
was divisible, and the prisoner received sentence of 
imprisonment for twelve months. 





es 


5. Where one has bound himself to anoth- 
er by bond to furnish him with support, bu 
neglects to perform his duty in that respect; 
and the support is furnished by a third persoy 
at the request of the obligee; the law will 
imply no promise in favor of such third per- 
son to recover the value of such support 
against the obligor. Moody v. Moody, 307. 

6. If the obligor in a bond, conditioned 
to convey land, refuses to fulfil the condition, 
and sells the land to another, assumpsit by 
the obligee for the money received cannot 
be sustained. Charles v, Dana, 383. 





ACTION ON THE CASE. 


In an action for malicious prosecution, a 
conviction of the offence before a Justice of 
the Peace is conclusive evidence of probable 
cause, unless such conviction was obtained 
exclusively or mainly by the false testimony 
of the defendant. Witham v. Gowen, 362. 





AGENT AND PRINCIPAL. 


1. If one draw a bill in his own name, 
without stating that he acts as agent, unless 
when acting for the government, he is per- 
/sonally liable; although he directs it to be 
paid out of a particular fund, and although 
the person in whose favor it is drawn, knows 
the drawer was but an agent. Newhall v. 
Dunlap, 180. 

2. Where an agent draws a bill on his 
principal in such a manner as to make him- 
self liable, yet as between them, he may show 
| that it was drawn for the benefit of his prin- 
cipal. Jb. 

3. And if the bill be drawn at a shorter 
date than his instructions permit, the princi- 
| pal may disclaim the transaction ; but if he 
| claim the property, he cannot deny the agen- 
cy. Ib. 








BILLS OF EXCHANGE AND PROM- 
ISSORY NOTES. 


1. If a note be altered in a material part, 
without the consent of the party to be affected 
by it, it is void as to such party. Farmer v. 
Rand, 225. 

2. This principle applies to an alteration, 
changing the liability of an indorser from @ 





— 


3. 


. prom 


over 


pearl 
| to tl 


4 waiV 


4. 


» dors 


' terw 
: hold 
the 
18801 
at a 
edg 
sucl 
5 
ind 
der 
tereé 








conditional to an absolute engagement. 1b. 





ee er eae 
—— = «= 







<a 















Digest of American Cases. 53 


























oie iaieeeinedien 
hoth- ' 3 The words, we waive demand on the DAMAGES. i 
» but J promissor and notice to ourselves, written Where goods, which had been pledged, t 
ect ; over the names of several indorsers, and ap-| were seized and sold on execution, prior to . 
~~ pearing on the note when offered to be read the st. of 1835, ¢. 188,“ concerning mortgages i 
will J to the jury, are prima facie evidence of a) anq pledges of personal property,” and tres- af 
per- J waiver of demand and notice. 16, pass was brought for the goods by the pledgee i) 
port J 4, Where a note payable to order was in- | against the officer; it was held, that the | 
. | dorsed in blank by four individuals, and af- | measure of damages was the value of the i 
oned J terwards the second indorser, being then the property, and not the amount for which the r 
Uon, ' holder of the note, wrote above all the names goods were pledged. Soule v. White, 436. i 
t by the words “we waive all notice on the prom- ne 
nnot issor and ourselves, and guaranty the payment ‘ 
at all events,” without the assent or knowl- shi thea 
edge of an after indorser; it was held, that} 1. If the husband be seized of land for 
such after indorser was thereby discharged. Ib. |his own use for any portion of time, even if 
5. No action can be maintained upon an |it be but for a moment, the wife by such 
Nn, a indorsed promissory note, but by one, or un-|seisin becomes entitled to dower therein. 
e of der the authority of one, having a legal in- | Slanwood v. Dunning, 290. PA 
able terest in the note. Bragg v. Greenleaf, 275.| 2. A widow is not entitled to dower ina af 
ned 6. Thus where a note has been sold and | tract of woodland, which the husband sold a 
ony indorsed to a third person, the payee cannot | from the lot on which he lived, still retaining a 
3 ' maintain an action thereon, without the di- | as part of the farm, at that time and until it 
rection, or consent, of the person to whom | his death, many years afterwards, an abund- i 
the note belongs. 16. ant supply of wood for fuel, fencing, and re- 4 
pairs. Auhn v. Kaler, 409. i 
me, 3. As the law was when Maine became 
ess CONVETANCE,. an independent State, a feme covert could not 
er- 1. Where by the terms of the grant of a bar right of dower by any release, made dur- 
be tract of land, a line commences at a known | ing the coverture, in which her husband did 
igh monument, and from thence runs in a certain | not join. Shaw v. Russ, 432. 
ws course a specified distance to another monu- | 
lv. ment, but which latter monument was never | EVIDENCE. 
erected, or cannot be found, the grant is lim- | 4. One of several plaintiffs on the record, 
a tod to the distance specified, to be ascer- | aithough having no interest in the suit, and 
m- ' tained by admeasurement. Heaton v. Hodges, = . : 
OW | 66. 


| witness for the defendant. Aennedy v. Niles, 
| Sd. 

| 2. Parol evidence is inadmissible to show, 
|that a conveyance of land, absolute in its 
terms, is only collateral security for the pay- 
ment of a debt. Fules v. Reynolds, 89. 

3. A party to a negotiable note shall not 
be received, as a witness to prove it to have 
been originally void. Lane v. Padelford, 94, 

4. The promisee of a negotiable note, 
which had been indorsed after it fell due, is 
a competent witness to prove, that after it 


2. Where a grant of land is made with 
reference to a plan, the survey actually made 
at the time, if it can be ascertained, is to 
govern; but if no survey was made, or if it 
cannot be ascertained, and no natural monu- 
ments marked on the plan upon the line ex- 
ist; the extent of the line is be settled by 
' the length of line given on the plan, accord-' 

ing to its scale, exactly measured. 1b. 
. : 3. And this rule applies, although it should 
be found, by measuring from one monument 


| being willing to testify, is not a competent 
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: Py given on a different part of the | had been made for a different purpose, it was 
zt pian, that large measure was made on that | received, as well as indorsed, by him, as col- 


v. ' part. Jb. ] j ‘ 
ateral security for the pay t of 
_ 4. If one be bound to convey land, “ the pe ig Ib. ’ Pea ae 


>» B = ~ be a good and sufficient deed,” a good | 5, When the question on trial is, whether 
@ Ff ttle by deed should be conveyed. Brown v. |the credit was given originally to the de- 


Gammon, 276. | fendant, or to a third person, testimony that 
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such third person was insolvent, is admissi- 
ble. Locke v. Brown, 108. 

A party may prove what a deceased 
witness had testified to, at a former trial] of 
the same action. Watson v. Lisbon Bridge, 
201. 

7. Where account-books, kept in the hand- 
writing of one of several partners, with his 
supplementary oath, would have been evi- 
dence for the plaintiffs, had he been alive; 
the same books are competent evidence after 
his death. Leighton v. Manson, 208, 

8. Althongh it is difficult to fix on any 
definite and clear rule of general applica- 
tion, to determine how jarge the quantity of 
articles delivered at one time must be. from 
whence the presumption crises, that there 
exists better proof, in order to exclude the 
books of the party; the best rule seems to 
be, for the Judge to decide upon inspection 
of the items of the account, whether the ar- 
ticles charged could ordinarily have been 
delivered without the assistance of other per- 
sons, and admit or reject the testimony, as he 
may conclude the articles could, or could 
not, have been so delivered. Jb. 


9. Where the only items in the account | 
were 355 pounds of beef and 360 pounds of | 


beef, bearing the same date, and standing to- 
gether without any other charges interven- 
ing; it was held, that the books were not 


ors, made to obtain a bill of sale of property 
to secure a debt, then justly due, are not coy. 
clusive evidence of fraud; but circumstaners 
merely to be left to the jury from which 
fraud may be inferred. Reynolds v. Witkin; 
104. 

3. Where one exchanges a chattel, pre. 
viously mortgaged by him, without disclosing 
the existence of the mortgage, the other par. 
ty has a right to regard it as frauduleny, 
Such contract is not absolutely void, but void. 
able only at the election of the party defraud. 
ed. Junkins v. Simpson, 364. 





HUSBAND AND WIFE. 


Husband and wife are regarded as one 
person in law, and when land is conveyed tp 


the entirety of the estate; and the survivor 
takes the whole. Harding v. Springer, 40/7. 





MILLS. 


If a complaint for flowing lands by the 
erection of mills, under the st. of 1821, c. 45, 








do not allege, that the respondent had erec. 
ted a watermill on his own land, or on the 
land of another with his consent, and that it 





became necessary to raise a suitable head of 
water to work such mill, whereby the land 


competent evidence of the delivery of the | of the complainant was flowed, the com- 


beef. Jb. 





EXECUTION. 


It is no valid objection to an extent of an | 


execution upon lands, that but two of the ap- | 
praisers signed the return, without any rea- | 
son given why the third did not sign, if it | 
appear from the return of the officer, that all 
three acted. Phillips v. Williams, 411. 





FRAUD. 
1, The principle, that if one of two inno- 





cent parties is to suffer loss by the fraud of a 
third, it shall fall on him who has reposed 
confidence in the fraudulent party, does not 
apply to cases where the mortgagor of per- 
sonal property has been suffered to retain the 
possession. Lane v. Borland, 77. 

2. Representations by a creditor to a debt- 
or, that he did not wish for the property so 
much for his own security, as to secure it to 
the debtor from attachment by other credit- 





| plaint is bad in substance. Farrington +. 


Blish, 423. 





MORTGAGE. 


1. Where a mortgage is assigned to one 
| having an interest in the premises mortgaged ; 
the mortgage is not extinguished, if it be for 
the interest of the assignee to uphold it.— 
Hatch v. Kimball, 9. 

2. The lien created by a mortgage of an 
undivided portion of a township of land at- 
taches to the share set off in severalty to the 
mortgagor on a partition among the proprie- 
tors. Randall v. Mallett, 51. 

3. The lawful entry to foreclose a mortgage 
under the Mass. stat. of 1798, ¢. 77, is not 
restricted to one made in the presence of 
two witnesses, or obtained by process of law, 
as required by the st. of 1785, c. 22; but ex- 
tends to any actual entry into the premises, 
lawfully made for that purpose. Boyd v. 
Shaw, 58. 


them, they are not seized of moieties, but of 
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 jand had conveyed a portion thereof, and had 
; taken back a mortgage to secure the pur- 


‘ chase money, and had given a bond for a 


' deed of the residue on being paid a certain 


sum, but nothing had been paid for the land ; 


7 and an assignee of the claims under the 


Rr My wher 


mortgage and bond had entered into the pos- 


’ session with the knowledge of the original 
' owner, and cut and took therefrom timber, 


and, aftera demand made upon him, of the 
timber, by the original owner, sold and con- 
verted the same to hisown use; it was held, 
that the original owner of the Jand was en- 


' titled to recover the value of the timber as 
- it stood at the time it was cut. 


Bussey v. 


| Page, 132. 


5. A mortgagee may maintain a writ of en- 


_ try on'the mortgage against the owner of the 
equity of redemption, although a third per- 
_ son was in the actual occupation of the de- 


Saab ertactde bi 





manded premises, both at the time when the 
mortgage was made and when the action was 
commenced, by title paramount to that of 
either demandant or defendant, under a lease 
fora term of years. Whittier v. Dow, 298. 

6. The production and proof of a mort- 
gage deed, in the absence of all other evi- 
dence, is sufficient to maintain a writ of en- 
try. Thompson v. Watson, 316. 


MAINE. 


Tue whole number of acts passed at the 
last session of the legislature of this state, 
was 130, and of resolves 126. A large pro- 
portion of the acts relate to private interests. 
We formerly mentioned, that the court of 
common pleas was abolished and new courts 
erected throughout the state, called district 
courts. They have original and exclusive 
jurisdiction of all civil actions where the 
debt or damage demanded does not exceed 
$200. ‘I'he appropriation for a continuation 
of the geological survey of the state was not 
voted. The proceedings of the legislature 
respecting the northeastern boundary line 
have been the topic of newspaper discussion 
throughout the country and we need not de- 
tail them. 


DIVORCES. 


In all cases of libel for divorce from the 
bonds of matrimony now pending or hereaf- 


4. Where the owner of a tract of timber | ter to be instituted, either party shall have 





a right to atrial by a jury of the country 
provided they or either of them shall so elect ; 
but in case neither party shall so elect, then 
the issue shall be tried by the judge who 
may hold the court; and the justices of the 
supreme judicial court are vested with dis- 
cretionary power to grant a new trial in all 
cases of divorce, whenever they shall judge 
it to be reasonable, and when the parties 
have not lived together since the first trial. 


MORTGAGES OF PERSONAL PROP- 
ERTY. 


No mortgage of personal preperty here- 
after made where the debt thereby secured 
amounts to more than the sum of thirty dol- 
lars, shall be valid against any other person 
than the parties thereto, uhless possession of 
the mortgaged property be delivered to, and 
retained by, the mortgagee, or unless the 
mortgage be recorded by the clerk of the 
town, city or plantation where the mortgagor 
resides. 


POOR DEBTORS, 


Whenever any debtor shall make a dis- 
closure under any of the several acts to 
which this is additional, and shall in such 
disclosure disclose any bank bills, notes, 
accounts, bonds or other chose in action, or 
any property not exempt by law from attach- 
ment which cannot be come at to be attach- 
ed, then and in such case if the debtor and 
creditor cannot agree upon the amount of 
such property, which shall go to the creditor, 
in discharge of the debt, the debtor shall 
choose one man, the creditor another, and 
the magistrates a third, all disinterested, who 
shall under oath, appraise off sufficient prop- 
erty thus disclosed to pay the debt, and the 
debtor shall thereupon be discharged. 





MASSACHUSETTS. 


The legislature of this commonwealth was 
prorogued by the governor on the 10th of 
April last, after a session of a little more 
than three months duration. The number of 
acts is one hundred and sixtyfive. 


RIOTS. 


Whenever any property of the value of 
fifty dollars or upwards shall be destroyed by 
rioters, the city or town within which such 
property was situated are liable to indemnify 
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the owner to the amount of three fourths of 
the value thereof; and the town or city may 
recover the same against any or all of the per- 
sons who destroyed or injured such property. 


EVIDENCE. 

Any executor, administrator, guardian or 
trustee, who may be a party to any suit at 
law, or in equity, having no interest therein, 
except such as arises from his liability for 
costs, may be a witness in such suit to any 
matter known to him before he assumed the 
trust of his appointment, but he must first 
release his right to recover costs, or be se- 
cured from his liability for costs. 


BILLS AND NOTES. 


In actions on a note payable on demand 
by indorsee against promissor, any matter may 
be given in evidence which would be a legal 
defence if the action was brought by the 
promisee. A demand made on any promis- 
sory note payable on demand, within sixty 
days from date, shall be deemed to be made 
within a reasonable time, and no demand of 
payment shall be deemed to be made within 
a reasonable time unless made within said 
sixty days. 


DEPOSITIONS, 


If at the time and place appointed for tak- 
ing a deposition to perpetuate the testimony 
of any witness, according to the provisions 
of the ninetyfourth chapter of the revised stat- 
utes, the said witness or any person interest 
ed, shall appear and object to the taking of 
such deposition, the justices before whom the 
same is appointed to be taken shall not pro- 
ceed to take the same, unless, on hearing the 
parties it shall be made satisfactorily to ap- 
pear that such testimony may be material to 
the petitioner and is not sought for the purpose 
of discovery, or of using the same in any suit 
then pending, or thereafter to be brought 
against said witness, and that the _peti- 
tioner is in danger of losing the same before 
it can be taken in any suit wherein his right, 
title, interest or claim, can be tried; and in 
all cases the petitioner, his agent or attorney, 
shall, at the request of such witness or any 
person interested in said deposition, be ex- 
amined on oath, in relation to the reasons for 
taking the same. 


CRIMES. 


is hereafter to be imprisonment for life, jp. 
stead of death. 

Appeals in criminal cases from the cour 
of common pleas or municipal court are takey 
away. But cases may be carried up by ex. 
ceptions, &c. as is provided injthe Revised 
Statutes. 





OBITUARY NOTICES. 





In Canterbury, Conn. on the 29th ult., the 
Hon. Anprew T. Jupson, Judge of the dis. 
trict court of the United States. 


In Savannah, Ga. on the 7th ult. the Hon, 
Jenemian Cuy er, for many years judge of 
the district court of the United States. 


In Pendleton, 8. C. on the 10th ult. the 
Hon. S. Prioteavu.—He was for several ses. 
sions a leading and influential member of the 
legislature, and occupied the office of judge 
of the city court for many years, in which 
situations the soundness of his opinions, the 
extent of his information, the integrity of his 
character and the uniform courtesy of his 
manners, ensured for him the respect and ad- 
miration of the community. 


In Columbia, S. C. on the 11th ult., Dr 
Tuomas Cooper, after a protracted illness 
of the dropsy, in the eightieth year of his age. 
A life of this eminent man would present 
no uninteresting or unfaithful view of the 
men and things of the last forty years. He 
came over from England with the celebrated 
Dr. Priestley in 1794, when the philosopher of 
Hackney fled from the faggot of persecution. 
He married a daughter of Priestley, and lived 
in the most friendly relations with him. On 
the death of Priestley, he edited his memoirs, 
which were left ready for the press, and 
brought down the narrative to his death. 

He soon embarked in political discussion, 
and shortly after the passage of the sedition 
law, he was arraigned for abusing the admin- 
istration of the elder Adams, and condemned 
to fine and imprisonment, 

He was afterwards appointed a judge in 
Pennsylvania, and was a professor of chem- 
istry in one of the colleges of that state, now 
and then throwing off a pamphlet on some 
topic of jurisprudence or natural philosophy. 
He also made some practical observations on 





The punishment of robbers and burglars 


the solubility of the different kinds of meat 
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by the gastric juice, and differed in his con- 
‘ clusions, in some degree, from the received 
~ notions of the British writers on the subject. 
‘His remarks attracted much attention; but 
‘since the opportunity of examining the reg- 
‘ular action of the living stomach, day by 
‘day, in the case of the wounded soldier, re- 
‘ ported by the late surgeon-general of the 
army, has been presented, many of his con- 
' clusions, which were taken for granted, have 
been overturned. 
| When the University of Virginia was 
about to be organized, Dr Cooper was spok- 
_ en of as president, but we believe, that, from 
some private considerations, he was not in- 
' vited to fill the chair. He was soon after 
| appointed to the college of Columbia, 8S. C., 
' where he has since lived, engaging freely in 
| public affairs, and expressing his opinions 
' without restraint on every topic of morals 
and religion. He has published a work on 
political economy, and the last political pa- 
_ per, we believe, from his pen, was a letter 
' approving the constitutionality of the bank 


- 
; 
q 
$ 
- 





' of the United States, but suggesting a trial 
' of the sub-treasury scheme. His writings are 
_ very voluminous, and there are few topics in 
‘ law, physic and theology, which he has not 
_ studied and written well upon. 


In Jersey city, Col. Aaron Oapen, aged 
’ eightythree. 
Truly another of the fathers is gone. 
' Among the illustrious men whose reputation 
constitutes the political treasure of our coun- 
try, the name of Aaron Ogden deserves an 
honorable place. From the earliest period 
of manhood he was engaged in public affairs ; 
and soon took rank among those whose opin- 
ions were of most importance, and was in 
the confidence of those whose patriotism and 
talents were most distinguished. He was 
born at Elizabethtown, of an ancient and 
honorable family, and served with distin- 
guished honor, during, we believe, the whole 
war of the revolution. 

After the close of the war, he prepared 
himself for a new field of usefulness and 
honor, and early attained a high rank among 
the ablest and most eloquent lawyers of the 
country. It was natural in that day, that 
talents of such an order should attract pub- 
lic attention and respect, and we accordingly 
soon find Col. Ogden in the senate of the 
United States, taking equal part among her 
honored statesmen, in the public councils of 





his country. About the commencement of 
of the war of 1812, he was chosen Governor 
of his native State. But the late hour at 
which we receive the afflicting intelligence 
of his death, renders it impracticable, did 
we possess the necessary details, to pursue 
him through his long course of public and 
private usefulness. We hope to be able to 
present hereafter some more satisfactory 
memoir. 

In all circumstances, and in every emer- 
gency, he exhibited that industry and saga- 
city, that promptness of decision and fertili- 
ty of resource, that cheerful endurance in 
difficulty, and that “courage of the cabinet ” 
which Burke pronounced to be more power- 
ful and far less common than the valor of the 
field, which renders his life one of the most 
pleasing and useful to be found in the records 
of the eventful and illustrious era in which 
he flourished. 

Col. O. was president-general of the so- 
ciety of Cincinnati, and, we are ashamed to 
say it, was obliged by circumstances to hold 
the office of collector at Jersey city for the 
sake of its pecuniary rewards, But he has 
been gathered to his fathers in peace and 
quietness, in the serene evening of good 
old age, leaving a rich and honorable fame 
as a proud legacy to his children and de- 
scendanta. {Newark Advertiser.] 


In Charleston, S. C. on the 29th of March 
last, Hon. Heyry W. Desaussure, aged 
seventyfive. 

* In the dawn of manhood he participated 
in our revolutionary struggle. After the or- 
ganization of our present system of govern- 
ment, he received the appointment of director 
of the mint at Philadelphia. This office he did 
not retain long; but returning to Charleston 
and resuming the practice of the law, he rose 
to eminence in his profession. In 1797—8, 
he filled the municipal office of inten- 
dant or mayor of Charleston, and for a num- 
ber of years acted as chairman of the board 
of commissioners of the orphan house of 
Charleston. He bore a part in the conven- 
tion which adopted the constitution of the 
United States, and also which framed the 
present constitution of South Carolina, was a 
member of the state legislature, and was one 
of the founders of the South Carolina college. 
In 1808, he was elected one of the chancel- 
lors of the state, and filled that high office for 
twentynine years. 
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Critical Notices. 





CRITICAL NOTICES. 


Report ann Opinion of the Attorney Gen- 
eral on the Subject of the Expenses of Criminal 
Justice, made to the Senate, under an order pas 
sed on the 15th January, 1839. 

Tuere has been for several years past a constant 
increase in the expenses of criminal justice in 
Massachusetts, and the senate at the late session of 
the legislature, requested the attorney general to 
report to them what are the causes of that increase, 
and by what means the further increase may be 
prevented. That officer made the very able and 
satisfactory report before us, which contains many 
facts and suggestions of great value, presented in 
a clear and interesting manner. 

Among the causes enumerated as having in- 
creased the criminal expenses are the constant in- 
crease of criminal business, the inconvenient ar- 
rangement of the courts for the dispatch of this 
additional business—the extension of the right of 
appeal—the growing habit of jurors to discuss the 
constitutional validity of legislative acts, and their 
consequent disagreement and failure to return a 
verdict, and the changes in the text of the statute 
law and consequent uncertainty of its precise 
meaning. To remedy these evils, the attorney 
general makes various suggestions, several of 
which were adopted by the legislature. 

We cannot help remarking the clear and liberal 
views presented in regard to the means, often con- 
sidered desirable, of diminishing the expenses of 
criminal justice. Of the money received by way 
of fines and penalties he remarks: 

‘The magnitude uf these sums is the evidence of 
an unwholsome state of the a mind. It shows 
a disregard to the authority of law, and a disposition 
to run the risk of incurring its penalties. The 
very activity in the magistracy, which is evinced 
by the accumulation of these penalties, however 
creditable to the official personages engaged, is 
demonstrative of the defects of the system. Un- 
der our governments, the number of prosecutions 
for inferior crimes is yastly less than the number 
of offences. A murder or highway robbery can 
rarely occur without judicial animadversion, but 
numerous misdemeanors are committed for every 
one tha} is brought before a court of justice. The 
most perfect state of civil society is not the one 
where the criminal department is most actively 
employed, but where, constantly prepared for ac- 
tion, there is little actual occasion for its services ; 
and the most economical arrangement for the pub- 
lic, is not that which strains the functionaries to the 
top of their bent, but arrays a judicial force, which, 
like a strong military armament in time of war, 
looks down opposition, and, acquires victory with- 
out contest. 

We expect to find crime where there is want, 
destitution, misery, and ignorance. From such 

sources it can produce no funds for the treasury, 


unless by its spoils and plunder. When, by 4), 

ecuniary taxes it has paid, we are compelled ,, 
holies it has reached a more elevated class of 1) 
community, we are sure it is profligacy and ny: 
necessity, from which it has proceeded, and th», 
the sanctions of the law are not sufficient for }, 
protection. It may be concluded also—for exy,. 
rience proves the general fact—that in MANY cases 





the crime is perpetrated by one person and t), 
| penalty paid by another. No money should |, 
| less acceptable for the public service than thy 
| which is gathered as an atonement for crime. 


It is well, thatthe subject of this report was pre 
sented to the legislature in a manner so satis 
factory, and that their acts thereon were so lit); 
objectionable. Long may it be before the bony 
gripe of retrenchment is laid without due discrim. 
ination upon the administration of the crimin 
law. The advocates of reform have enough to ay. 


parts of our country by the methods adopted 
cheapen the civil administration of justice ; may 
the time never come when the blessings of |if 
and liberty, and the preservation of good order 
are to be weighed in the popular balance wit 
dollars and cents. The attorney general justly re- 
marks, that “ there can be no economy in weaken: 
ing the energies of the judicial power. It shoul 
be always prepared for sudden outbreaks and un- 
expected emergency. It is cheapest, as it is safis 
in its strength.” He might have added, it 
cheapest, as it is safest in affording the accuse 
every faclity for an impartial trial, however grea 
the expense or delay. 








—— Audi, 
Nulla unquam de morte hominis cunctatio longa es! 





SuprpLemMent To THe Revisep Srarvres: 
being the General Laws of the Commonweal! 
of Massachusetts. Session, 1839. Prepared and 
edited by Tueron Metcatr. Boston, Dutt 
& Wentworth, State Printers, 1839. 


The present edition of the laws passed at tl 
late session of the legislature of Massachusetts, 
appears to have been prepared with Mr Metealls 
usual accuracy. As far as mechanical execution 
is concerned, the laws of this commonwealth «n- 
doubtedly take precedence of those of any other 
state in the Union. 

The principal acts of the last legislature are 
mentioned in our notice of Legislation, on thi 
55th and 56th pages of the present number. It 
will be seen that the acts are generally of a privat’ 
or local interest. It appears to be a general i- 
pression, that the house of representatives ws 





quite deficient in legislative experience and cap 
city for business. “In their attempts to compre 
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wise the agitating subject of regulating the sale of 
spirituous liquors they entirely failed, although 

much time was spent upon it, and in spite of the | 
earnest and well directed efforts of the ablest men | 
in the house. The great difficulty in relation to 
this question, as well as some others, was a want 
of concert, and a deficiency of tact in men who had 
a common object in view, to avoid being placed in 
opposition to one another, by differences upon 
points of trifling consequence. Much time and 


rying them forward to their last stage to be then 
rejected,” and many of the acts do not seem to 
have been sufficiently matured, and have already in 
some instances, we learn, given occasion for calling 
in legal advice—a sad commentary upon a remark 


were worthy of attention as being expressed in a 
commen sense manner, so that he who runs may 
read. ‘The one hundred and thirtieth chapter was 
repealed, it will be seen, by chapter 161. The 
89th chapter provides, that whenever it is the duty 
of an officer making an attachment of real estate, 
to deposit the original writ, or a copy thereof, in 
the clerk's office, such copy need not contain the | 
declaration in the writ. Now by the 96th ehapter 
of the Revised Statutes, section 28, which pro- 
vides for depositing the original writ or a copy 
thereof with the clerk, it is expressly said “ which 
copy shall be certified by the officer, but need not 
contain the declaration in the writ.’ It is difficult 
to see any difference between these two acts and 
the conclusion is natural, that the latter was passed 
under the impression that the former did not exist. 
Perhaps, however, the suggestion of a country 
member, which was rejected on another occasion, 
was acted upon in this, namely, that the people 
had forgotten there was such a law, and it ought 
to be re-enacted and published in the newspapers. 





Rerornts or Cases argued and determined 
in the Supreme Judicial Court of Massachusetts. 
By Ocravius Pickerine, Counsellor at Law, 
Volume XX. Boston: Charles C. Little & 
James Brown, 1839. 

We formerly noticed both of the parts compos- 
ing this volume, but we lately received the follow- 
ing remarks from a gentleman whose extensive 
learning and well known accuracy entitle him to 
be heard on all occasions :— 

In the 20th volume of Pickering’s Reports, we 
notice the frequent recurrence of what has hereto- 
fore been deemed a provincialism peculiar to the 
bar and bench of Connecticut. We mean the very 
strange use of the verb claim, which was gently 
rebuked by the writer of the article on Judge 





Gould’s work on pleading, in the American Jurist, 
vol. viii. page 104. Until this 20th vol. appear- 
ed, we do not remember to have seen this Cen- 
necticutism in the Massachusetts Reports, though we 
have often heard it at the bar, in one of the river 
counties. To explain our meaning, we quote from 
Mr Pickering’s last volume a few sentences. 

“He claims that the funds of the assignor were 
placed in his hands,” &c., p. 17. “ He claims 
that itis sufficient for him to show that the writ, 
in its present form, is defective,’ p. 22. ‘The 
plaintiff claimed that the judgment was conclu- 
sive,’ p.57. “It is not claimed that in direct 
terms the demanded premises are devised,’ p. 206. 
“ But it is claimed that the word estate is accom- 
panied,” &c., p. 257. “The defendants claim 
to establish the settlement of S. in Boston, by the 
twelfth mode provided,” &e. p. 348,“ It is ad- 
mitted that he did go without the prison limits, 
but, as is claimed by the defendants, with legal 
right so to do,” p. 438. “If the law be as is 
claimed by the plaintiff,” &c., p. 483.“ Has this 
question been judicially settled? It is not claimed 
that it has been,’ &c, p. 527. “ This money, 
Mrs 8S. claimed, had never vested in her hus- 
band,” p. 500. In nine of the eleven opinions 
given by one of the judges, and contained in this 
volume, the above use of “claim” will be 
found. The clearness, learning and ability of 
those opinions make us the more regret the con- 
tinual recurrence of this blemish. 

It is not unfrequently mentioned that the report- 
er, by altering his mode of late, of giving dates, 
has by no meansevinced an improved taste. “On 
December 9th, an execution was issued.” “ On 
May 30th A. B. died.” “ P. died on April 11th.” 

Preference seems due to his former mode of ex- 
pression. “On the 9th of September, a commit- 
tee was chosen.” “On the Ist of September, a 
bond was given.” “ On the 2Ist of February, it 
was voted,’ &e. On the 2d of May, they gave 
hotice,”’ &c 
Reaister, and United 
Also City @fficers of 
Boston : 


Tue Massacnusetts 
States Calendar for 1839. 
Boston, and other useful informatio, 
Published by James Loring. 

We are not informed whether this Register is 
stereotyped, but there is a wonderful resemblance 
in the matter and manner, and, but for the change 
of dress, we should certainly have supposed that 
we had many a time and oft seen the volume be- 
fore us, when it was introduced to us asa new 
acquaintance by the gentleman in drab. Indeed our 
last year's Register is more valuable to us, since 
we had made that tolerably accurate by a year's 
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corrections, erasures and additions. Boston, where 
this work is published, is especially favored with 
justices of the peace and attorneys,—some of 
whom are residing hundreds of miles from this, 
and, we dare say, are acting under commissions of 
other states—and others who have never had any 
legal residence amongst us. 





A Sommary or Practice in Instance, Revenue, 
and Prize Causes, in the Admiralty Courts of 
the United States for the Southern District of 
New York ; and also on appeal to the Supreme 
Court: together with Rules of the District 
Court. By Samuet R. Berrs, Judge of the 


District Court. NewYork : Halsted & Voorhies, 


1838. 


Although this work has been published several 
months, we have not had an opportunity to give 
it a sufficiently thorough examination to pronounce 
upon its merits, but in a late case in the Circuit 
Court of the United States, at the present term, 
Mr Justice Story took occasion to speak of it as a 
work remarkably well executed in every respect, 
and one that ought to be in the hands of every 
lawyer who practises in the Admiralty courts. 








MISCELLANY. 





THE TESTIMONY OF ATHEISTS. 


Ay article on the Exclusion of Witnesses for 
Unbelief, which apjieared in the Law Reporter 
for May last, and which was reprinted from the 
work, appears to have attracted considerable at- 
tention. We have received several letters on the 
subject, some of inquiry whether our pages were 
open to a reply, and one enclosing an answer to 
the article. This latter is in some respects a well 
written paper, and although we differ from the 
writer in many, and perhaps most of his views, 
we may, possibly, publish his communication in 
order that both sides of the question may be re- 
presented in our journal. 

The article published in the Reporter, it seems 
to be well understood, was written by a gentle- 
man who has been engaged in a large and varied 
practice of the law for many years, and whose 
knowledge of the books is accurate and extensive. 
His opinion upon this question is, therefore, valu- 
able in itself, and we believe his remarks will be 
generally considered as useful in having cleared 
the subject of a vast deal of matter which has no 
necessary connection with it, and which tends 
very much to obscure the true point at issue. 


{tis to be regretted, that in the discussion of 
this subject so much foreign matter is general; 
introduced, and that great stress is laid upon evils 
which are imaginary or prospective. It would |x 
more satisfactory if writers would point out th 
cases where any positive injustice has been done 
by the present law, for it is amore common thana 
safe or a proper course to found arguments upon 
the inconsistency of legal theories or the possible 
injury they may work. We need hardly remark, 
that the theories of many branches of the common 
law are absurd, and could only be entertained by 
a rude and illiterate people, but these very parts 
of the law have happily worked themselves into 
the constitution of society ; they have become in 
a measure necessary to the social compact ; they 
have ever been at work preserving and fostering 
the best interests of humanity, and they have most 
admirably conformed to the condition of man a 
all times. They hare worked well. But although 
we live, confessedly, under the best system of 
civil law that has ever existed, yet to read only 
the writings of certain reformers we shall be of 
the opinion, that any system on earth is preferable 
Just as the country parson in the novel, 
after the eloquent discourse upon the wickedness 
of the world, exclaimed, “‘ Good Lord, what wick- 


to ours. 


ed times these are.” 

We are unable to view this question in any 
other light than as one of mere expediency. The 
right of the atheist to testify and the right of the 
community to be protected from his testimony, 
are one of those conflicts which, to say the least, 
must be regulated by the greatest happiness prin- 
ciple, and in all cases of conflicting rights or priv- 
ileges the laws of the social compact require that 
those of the immense majority should be primarily 
regarded. 

Witnesses may be divided into two classes— 
those who intend to tell the truth, and those who 
do not. We do not suppose that the religious 
sanction of an oath, ordinarily, affords any check 
upon the latter. The late Rowland Hill was not 
the man to undervalue or depreciate the influence 
of religious feelings, but on being informed that 
his congregation had begun to comprise a greater 
number of pick-pockets than was convenient or 
agreeable to the more scrupulous and attentive of 
his flock, he spoke as follows just before the de- 
livery of the text :—“ Brethren, I have heard with 
the deepest sorrow that many of the most pious 
amongst you have had your pockets picked whilst 
your attention was absorbed by your religious 
duties. Before proceeding with my discourse, 
therefore, let me warn all present that there is an 





all-seeing God from whom nothing can be con- 
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cealed, and that a breach of the divine law, com- 


mitted in the very house of prayer, must sooner 


or later be visited with the most condign punish- 


ment; but as there may be persons present who 


7 Re ai app lr deta 


are less alive to such considerations than could be 
wished, it may be as well to add that there are 
also three police officers at this moment on the 
look-out amongst you.”’ We suspect that the 
mundane consideration proved in this instance 
more efficacious than the heavenly one ; and, on 
precisely the same principle, perjury will probably 
be as much restrained, among this class of persons, 
by any species of solemn affirmation as by an oath, 


so long as the same punishment is denounced | 


against false testimony. 
But we conceive the religious sanction of an 


oath to be of the greatest value in eliciting the | 
truth from those who intend to testify truly. There | 
are comparatively few, probably none, who tell | 


the truth at all times. Our ordinary conversation 
is a species of painting. ‘The picture is not more 
heightened by light and shade to give eflect, than 
are the usual descriptions of things, seen and done, 
by most persons in conversation. Passion, inter- 
est and excitement lend their aid to the high cclor- 
ing, and often, too, when we are least aware of it. 
But those who desire to tell the truth generally 
regard an oath as binding on the conscience. 
When they have taken it, they are led to exercise 
caution—to weigh facts carefully—to subdue all 
feeling—to eradicate passion and free themselves 
from prejudice or anything which may by any 
possibility cause them to give a false impression. 
After taking the oath of God upon them they feel 
a responsibility which nv human consideration 
could impose, and they feel that their worldly in- 
terests and feelings are to give way to higher con- 
siderations. This is not faneiful. ‘The appeal is 
confidently made to all who have had experience 


in courts of justice, in support of the position. 


The effect of an oath upon conscientious witnesses 


who have often made their statements before going 


upon the stand, is sometimes wonderful ; and nei- 
ther the sclemnity of the occasion or the publicity 
of the scene are sufficient to account for it. 

Now, if itis admitted, that the religious sanction 
of an oath affords little or no check upon those 
who intentionally testify falsely, it is equally true 
that it has a great and salutary effect on those who 
intend to tel! the truth. If, then, the oath is of 
use to a vast majority of the community, how 
shall the distinction be made? Who can decide 
as to who may be affected by the oath and who 
may not be? Clearly no one; and the safest, 
most proper, and least objectionable course seems 


| to be that which is adopte., to administer the oath 
}to all who testify. The religious sanction un- 
| doubtedly reaches the consciences of a large pro- 

portion of witnesses, and if it does not reach those 
of all, itis still the highest sanction that can be 
| imposed, and, therefore, the best. We cannot see 
the force of the argument, that, because many who 
‘take the oath confessedly are not restrained by it, 
| therefore the atheist should be put on the same 
footing, for he would have the same fear of the 
| consequences of perjury and would have the same 

inducements to tell the truth. Perhaps he would. 
| But some general rule must be adopted ; and that 
general rule is the best which will secure the 
| Tights of the greatest number. All the rules of 
} 


evidence work hardships sometimes. <A party to 
the record may not testify although he has no in- 
terest. Most lawyers can recollect cases where 
this rule has operated hardly, but the general 


| . —“[_" : . 
soundness of the principle is seldom questioned. 


| So, too, the rule excluding the testimony of hus- 
band and wife is highly objectionable in many re- 

spects, but it is considered preferable to any that 
can be adopted. 

It would be a mockery of the forms of justice 
to administer the oath to an atheist; and it would 
tend very much to diminish the popular belief in 
the sanctity of an oath. Indeed, the direct ten- 
| dency of admitting the atheist to testify would be 
ithe abolition of all oaths; and it will be found 
‘that most of the advocates of this change, go for 
They cannot consis- 





the abolition of oaths also. 
tently do otherwise. 





UNIVERSITY HONORS. 


Tue London Law Magazine, in some remarks 
respecting the probable success at the bar of those 
who are early distinguished at the University, says, 
that with a single exception, the most celebrated 


lawyers at present in practice in England were not 
so distinguished ; and proceeds ; “If we knew noth- 
ing of two students but that the one had distin- 
guished himself at Oxford or Cambridge, whilst 
the other had done nothing there, we should nat- 
urally form the more favorable expectations of the 
first . but in measuring the extent of these expec- 
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tations we should reflect that an ordinary first class 
or wranglership proves nothing more than a lau- 
dable spirit of emulation, with a respectable de- 
gree of application and capacity ; and that compet- 
ing with forty or fifty lads of twenty, is a very dif- 
ferent thing from competing with the world. If 
the illustration may be allowed—a horse may 
show bottom and speed at a provincial race suffi- 





cient to induce the best judges to bet upon him, 
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but they would hardly infer from the mere fact of 
his winning it, that he was sure to win the Derby 
or the St. Leger. There is this difference, how- 
ever—the power shown by the horse is of the 
same description as that subsequently required 
from him, whilst the power shown by the college 
student is not. What numbers, for example, have 
obtained honors and fellowships, who never could 
acquire the arts of writing and speaking with fa- 
cility,—the arts of all others most essential to suc- 
We need hardly add that the logic acquired 
by the mathematician is not practical, and that the 
bent of his studies renders him peculiarly liable 
to be distracted by multiplicity. Indeed, we 
strongly suspect that a habit of fixing the attention 
is the only available talent he derives from them, 


cess. 


for abstract modes ef reasoning are often worse 
than useless when moral subjects, subjects im- 
mersed in matter, (as Bacon terms them) or sub- 
jects of taste and feeling are to be discussed. 
Vince's criticism on the Paradise Lost—‘* What 
does it prove ?’—was no invented pleasantry, but 
a melancholy truth.” 





CAPITAL PUNISHMENT, 


We find the following in the London Morning 
Herald of March 12 :— 

It is right the public should be reminded that 
every act of human strangulation by the hands of 
the public exeeutioner, for any offence, except 
wilful murder, which now takes place under the 
seeptre of queen Victoria, is a destruction of life 
authorized only by the parliamentary vote of one 
man. This is matter of history. 

When Mr Ewart moved his resolution in the 
session of 1837 to limit the penalty of death to 
murder alone, the whig ministers opposed that re- 
solution. 
bundle or fasciculus of bills, for which the country 
has paid 25,0001. to his jive criminal-law commis- 
sioners, and we do not know how much more the 
public will yet have to pay before that commis- 
sion ceases to draw upon its patience and its purse. 
Lord John, as we have said, having introduced 
his budget of bills, for there were eight or nine of 
them, was determined to save the costly bantlings 
from being extinguished in their state of embryo 
legislation by Mr Ewart's resolution. So all the 
dependents and retainers of the treasury were 
“whipped up” to vote against the principle of 
criminal-law reform embodied in that resolution, 
and which would not have cost the public one 
farthing. Ministers defeated the resolution by a 
majority of one, there being no less than 17 place- 


Lord John Russell had brought in his 


| and thus we have shown that lord John Russel), 


| majority of one is now the slender support of t\y 
} e . : . , 

| gallows, as a machine of public morality in q\j 
| ° ° ° <3 

| cases of capital punishment, except for murder. 


But, then, the house of lords, it may be said, 
| would probably have negatived a similar resoly. 
| tion to that of Mr Ewart’s, had it been carried jy 
| the commons. We answer that by saying that 

there are cogent reasons for entertaining the very 
| Opposite opinion ; and we think it particularly ne- 
| cessary that the public should be reminded of this 
at atime when, under the same whig ministers 

who defeated the resolution in question, teco men 
| have been left for execution in a case, not one of 
| murder, tried at the central criminal court. Two 
leading members of the house of lords, who had 
both filled the highest judicial offices in the realm 
—one a conservative, the other a liberal—we mean 
Lord Lyndhurst and Lord Brougham, in comment 
ing upon Lord John Russell's bills, which they dis- 
covered to be full of blunders, declared emphiati- 
| cally that they would have been better pleased if 
a single bill had been sent up from the commons, 
removing the penalty of death in all cases, with 
the exception of murder ; Lord Lyndhurst admitting 
that experience was in favor of the mitigation of 
the severity of the criminal code to that extent, 
and Lord Brougham observing that “ the punish- 
ment of death as a corrective of crime had failed 





in all and every case.” 

Is it not a bold thing for ministers, under such 
| circumstances, to take upon themselves, as the 
| advisers of the crown, the responsibility of inflict- 
ing the punishment of death in any case but the 
one thus excepted? Let it be borne in mind that 
during three years and ten months of the good king 
William IV.’s reign not a single execution took 
place in the metropolis of Great Britain, and soci’ 
ety, instead of being the worse in a moral point of 
| view, was the better for the absence of such re- 
volting and brutalizing spectacles. We trust pub- 
lic opinion will speak out on the present occasion, 
and prevent the polluting and demoralizing con- 
sequences of the intended execution. 





JOHN HORNE TOOKE. 


Wuen John Horne Tooke was tried with 
Hardy and Thelwall, for sedition, Mr Erskine, af- 
terwards Lord Erskine, was engaged as his coun- 
sel. On the day of trial Tooke sent the following 
line on a slip of paper to Erskine. “Dear Ers- 
kine—I think I shall plead my own cause.” 
which Erskine replied, “ If you do you'll be hang- 
ed.’ Tooke immediately underlined Erskine’s 
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men in the majority, the numbers being 78 to 77; 


reply thus: “ Then I'll be hanged if [ do.” 
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Boston.—The May term of the circuit court of 
the United States commenced on the 15th ult., Mr 
Justice Story and Judge Davis presiding. The court, 
at the time of writing this, are engaged in jury trials. 
We understand that several important cases are to he 
argued before the court, and we hope to give our read- 
ers early information respecting them. An act of the 
last congress gives the circuit courts power to appoint 


their own clerks, and at the present term Francis | 


Bassett, Esq. who has for several years performed the 
duties of clerk of the district court, received the ap- 
pointment. 


The adjourned term of the supreme judicial court, | 
before Mr Justice Wilde and a jury, which commen- | 


ced on the 15th of April, was further adjourned on the 
23d ult. to the 10th of June to hear law arguments. 
The court was in session at Taunton on the 27th ult. 
for the trial of two cases of murder. They are to be 
in session at Lowell on the third of June, for the trial 
of two other capital cases. 


Puitapetpu1a.—The recent trial of the case re- 
lating to a serious division in the Presbyterian church 
bas caused considerable excitement throughout the 
country. The origin of this interesting case, as we 
are Jed to understand it from the National Gazette, 
may be thus stated :— The constitution of the presby- 
terian church requires that each church shall be gov- 
erned by ruling elders, who must be elected by the 
congregation and ordained for life; they must also 
subscribe to the Westminster confession of faith. 
This is not only the constitution of that church, but 
it is generally held by presbyterians that the institu- 
tion is of divine origin, and therefore cannot be chang- 
ed or modified. In the year 1801, however, an ar- 
rangement was made between the general assembly 
of the presbyterian church, and the general associa- 
tion of Connecticut, by which in effect congregational 
churches, that are not governed by ruling elders but 
by the male members of the congregation at large, 
and which churches do not subscribe to the confession 
faith, were admitted into the presbyterian system. 
This arrangement was intended to foster infant es- 
tablishments on the frontiers; and at first the eflects 
were too inconsiderable to attract attention. But 
after a lapse of timne it was found, in those sections of 
country settled by persons from New England, to 
have made extensive inroads upon the presbyterian 
establishments. In the Synod of the Western Re- 
serve, consisting of one hundred and thirtynine 
churches, only twentyfour were governed by ruling 
elders, ordained for life. The majority of the mem- 
bers of the general assembly of the presbyterian 


church for the year 1837, thought this was an evil | 


which they were in conscience bouni to remedy, and 
therefore passed resolutions declaring the unconstitu- 
tionality of the plan of union, and repealing the same. 
They moreover declared four synods, the churches 


in which were introduced into the presbyterian con- 
nection by the plan of union, to be no part of the pres- 
hyterian church. “They at the same time made a pro- 
| vision by which all the really presbyterian churches, 
| ministers and congregations in those synods were 
provided for, and by which they might annex them- 
| selves to the adjacent presbyteries, and still remain 
| in full connexion with the church. These acts were 
denounced by the minority in the general assembly ; 
they maintain that the unconstitutional character of 
the plan of unien had been ratified by long acquies- 
cence, and that the synods in question ought not to 
| have been rejected without regular forms of process. 
Out of the agitation in the church on this matter 
' 
| 
| 


grew the division which took place in 1833, and the 
organization of two bodies, each claiming to be the 
| general assembly of the preslyterian church, and with 
| their respective adherents, known as the old and the 
| new school parties. The recent trial having resulted in 
a verdict for the latter, the former party moved for 
a new trial. ‘ 
| The case was argued by very distinguished counsel. 
| Chief Justice Gibson delivered the opinion of the 
court. “It was brief, considering the mass of testi- 
| mony, and length of argument submitted by the coun- 
| sel, stating, for the most part merely the conclusions 
| to which the court had arrived, without going into the 
| reasons leading to such conclusions. It decided that 
| the ‘exscinding resolutions,’ as they are called, passed 
by the general assembly of 1837, are not only consti- 
tutional, but just; that they were not to be consider- 
| ed in the aspect of a judicial sentence, hut as a leg- 
| islative act; that they did nothing more than dissolve 
the four synods, which it was conceded the assembly 
had a right to do; that the act being within the power 
of that body, its reasons for performing it could not 
he reviewed by acivil tribunal; and, as the conse- 
quence of all this, that the persons claiming to be 
commissioners from presbyteries within the exscind- 
ed synods, to the assemby of 1838, had no color of 
right to seats in that body. Further, the court decid- 
ed that while on these grounds the proceedings of the 
new school had been unjustifiable, they had been in 
themselves entirely irregular, even on the supposition 
that the excluded commissioners had been entitled to 
seats; that Mr Cleaveland had no right to put a 
question to the house ; that it was evident that a sep- 
arate organization was intended by the new school, 
and that the jury had given a verdict utterly incon- 
sistent with the evidence. 

Judge Rodgers dissented from the opinion, declar- 
ing in a few words his adherence to this original judg- 
ment. A new trial was awarded.” 





New Yorx.—In New York city an interesting case 
was recently tried in which the United States were 
plaintifis, and Samuel L. Gouverneur was defendant. 
The action was brought to recover certain alleged bal - 
ances due from the defendant in his capacity of post- 
master of the city, which office he recently held. The 
amount claimed was about $100,000. The trial, 
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which occupied ten days, involved the history of a 
variety of remarkable transactions of the post office 
aepartment while under the administration of Mr 
Barry. The jury returned a verdict for the plaintiffs 
for $26,006 75, and 6 cents costs, without prejudice 
to the claim of either party to certain drafts amount- 
ing to about $6000. 


The trial of certain seamen for piracy and murder 
on board the brig Braganza which sailed from Phila- 
delphia for Europe on the 7th of July last, disclosed a 
scene of horrible barbarity. A part of the crew mu- 
tinied and murdered the captain and first mate and 
took possession of the vessel. The captain’s wife, 
the owner and his wife, and those of the crew who 
were not of the mutineers were fastened in the cabin 
a few days, but were soon set adrift in the long boat. 
They were finally saved. After the mutineers had 
set the people adrift in the long boat. they steered for 
the british Channel and continued their course until 
they reached a small island near Hanover, where 
they ran the ship ashore and abandoned her, and 
went on to Emden, in the King of Hanover’s domin- 
ions, where the report of the piracy had already 
reached through the English newspapers, in conse- 
quence of which the prisoners were arrested and sent 
to New York for trial. The prisoners were all 
convicted. Two of them committed suicide in pris- 
on. One hanged himself in Emden the second day 
after his arrest. The prisoners being foreigners, the 
jury was composed of one half aliens and the re- 
mainder American citizens. 


George W. Dixon, who pleaded guilty to three li- 
bels on Rev. Dr Francis L. Hawks, was sentenced to 
the penitentiary for six months. The recorder, in 





exceed ten dollars ! In republishing the Chenango q;. 
ticle, we accompanied it with what. we deemed at thy 
time, and still held to be, a correct version of the 
matter at issue, taking care to correct such of the 
statements in the former as were at varience with the 
facts, and actuated throughout with the honest and 
avowed purpose of giving a frank and fearless expose 
of an aflair, which had already crept into the columns 
of the newspaper press, and was then widely circu. 
lating in a distorted, incorrect and exaggerated form.” 
Mr. Cooper managed his own case. J. A. Spencer 
of Utica, for the defendant. 








The Hartford Courant says that the receipts of the 
Connecticut state prison have been considerably less 
than those of the past years, owing to a general and 
long continued sickness that prevailed in it, in the 
fall of 1838, and the pressure of 1837. But notwith- 
standing these disadvantages, the directors are able 
to report a nett gain to the State of $3,066 28. The 
fact that the entire first cost of the prison, and all its 
incidental and annual expenses, have been saved out 
of the earnings of the prisoners, while they have been 
well provided for, is enough to commend this institu- 
tion to the favor of the public. 





For the week ending on Saturday, May 18, there 
were received in the New York city prison: White 
men 86; white women 30; black men 15; black 
women 8—Total 139. There were discharged, 
white men 112; white women 29; black men 14; 
black women 12—Total 167; and there remained, 
white men 79; white women 18; black men 19, 
black women 7—Total 123. 











sentencing this culprit, remarked that it was very 
apparent that the libellous articles had been publish- 
ed for the purpose of selling the sheet in which they 
appeared, and their angouncement in a previous num- 
ber was made with a view to procure the payment of 
hush money before the publication of the next num- 
ber. “The punishment inflicted by the court was 
not,” says the learned recorder, “ in consequence of 
the injuries which the character and reputation of Dr 
Hawks had suffered, but to establish a precedent in 
the decisions of this court, and to serve as a warning 
to other editors not to be guilty of a similar offence.” 


James F. Cooper, the novelist, has recovered the 
sum of $400 of the editor of the Otsego Republican, 
for an alleged libel. That paper that says the libel 
“consisted solely in our republishing an article from 
the Chenango Telegraph, in which Mr Cooper was 
handled rather severely than otherwise, and which 
had reference exclusively to a dispute which had 
sprung up between the plaintiff and his neighbors, 
relative to the occupancy or use of a small strip of 
land up the Otsego lake, which for years and years 
had answered the purpose of resort for the surround- 
ing villagers during the hot summer months. The in- 











There are in the Sing Sing state prison 797 males 
and 52 females—total 849. 


*,* The announcement of Judge Judson’s death on 
page 56 of this number, copied from a New York 
paper, was premature. 
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NEW PUBLICATIONS. 


Reports of cases argued and determined in the Su- 
preme Judicial Court of the State of Maine. By John 
Shepley, Counsellor at Law, volume II. (Maine Re- 
ports, volume XIV.) Hallowell: Glazier, Masters & 
Smith, 1839. 


A Treatise on Law relative to Sales of Personal 
Property, by George Long, Esq. Barrister at Law. 
Second American Edition with additions by Benja- 
min Rand, Esq. Counsellor at Law. Boston: Charles 
C. Little & James Brown. 


An Abridgment of the American Law of Real 
Property. By Francis Hilliard, Counsellor at Law. 
In two volumes, vol. II. Boston: Charles C., Little 





trinsic valae of this piece of land would certainly not 
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